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A DIGEST 


Of the Cases contained in the 19th vol. of Johnson’s Reports. 


A. 
ABATEMENT, PLEA“ OF. See P. 7. 
ARTICLES oF War. See C. and A. 2. 
ASSAULT AND BATTERY. See E. 3. 


ASSIGNMENT OF CHosE IN Action. See C. 1. 
ASSIGNMENT TO ‘A THIRD PERSON. 1. 


ATTORNEY AND CoUNSEL. See S. 4. 
Avowry. 2. 


ASSUMPSIT. See C. 2. 4. 


1. lr a note be given to B, by C, in consideration of the as- 
signment of an apprentice, by B to A, in a suit upon the note, C can 
not set up as a defence, that the assignment was bad. The con- 
sideration of the note must be presumed paid by A, to defendant, 
for whose benefit the assignment was made. The validity of the 
assignment can only be questioned by A, in a suit on the failure of 
the consideration, to recover back the price of the consideration, 
orin a suit or other proceedings in behalf of the apprentice. If 
the apprentice continues to serve his new master, there is no failure 
of consideration ; if not, the assignee has his remedy on the assign- 
ment, as a covenant for the services.—Nickerson vs. Howard, 113. 

2. In replevin, the defendant justifies taking the plaintiff ’s goods 
under sentence of court martial, and the avowry states, ° that or 
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the 18th day of May, 1818, a general court martial, composed of 
officers of the militia of the State of New-York, in the service of 
the United States, to wit, (naming them, being six in number,) was 
duly organized and convened, by general orders, issued pursuant 
to the acts of Congress of the 28th of February, 1795, and the 
2d of February, 1813, for the trial of those of the militia of the 
State of New-York, who had failed, neglected, or refused, to ren- 
dezvous, and enter the service of the United States of America, in 
obedience to the order of the Commander in Chief of the Militia 
of the State of New-York, of the 4th and 29th of August, 1814, 
issued in compliance with the requisition of the President of the 
United States, made in pursuance of acts of Congress,” &c. This 
was held bad, for, 1. It did not set forth who issued the orders. 
2. The court martial was composed of six, instead of thirteen of- 
ficers, without showing that manifest injury would have happened 
to the service, if less than thirteen had not assembled. (Art. 
War, 64.) 3. It does not show that it was organized according to 
law, the reference to the laws being too general. 4. It does not 
show that the proceedings were reported to, and confirmed by. 
the officer appointing the court, before their execution. (Art. 
War, 65.)—Mills vs. Martin, 7. 


B. 
Bait SprecIAL, 1. 
BAILMENT, 2. 
Bank Books, 3. 
Brut or Parricunars. 4, 
Bonp Bait, 5. 
Bonp ror Limits, 6. 
Bounty Lanps, z, 


1. Where special bail was required, in an action commenced 
originally in the court below, and where it was removed to this 
court by habeas corpus, the plaintiff is entitled to special bail here. 
and may insist upon it, although no bail'should be required in the 
court below.—Kirkham vs. Fox, 126. 

2. Where the plaintiff sent to the defendant’s mill, a large 
quantity of wheat, which defendant engaged to exchange for flour, 
one barrel for every five bushels of wheat, and defendant, upon re- 
ceiving the wheat, put it into a large bin, with other wheat of the 
same quality, and the mill, bins of wheat, and all the out-houses, 
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were soon after burnt, without any fault of the defendant: Per cu- 
riam ; the defendant is not bound to indemnify plaintiff. This 
was not a sale, and no fraud is pretended. We cannot consent to 
engraft the rule of the civil law upon our code ; which is, If an in- 
got of gold be delivered to a smith, to make an urn, the whole pro- 
perty is thereby transferred, and the employer is only a creditor of 
metal equally valuable, which the workman engages to pay in a 
certain shape; and the smith must abide the loss, whether it be by 
irresistible force or unavoidable accident, for he is owner of. the 
metal, and the creditor must have his urnin due time. There are 
no principles of law or justice to render the defendant liable.—Sey- 
mour vs. Brown, 44. 

3. The entry made in the books of a bank, is not conclusive 
evidence of the correctness of the entry. It is the act of one par- 
ty, and the correctness of it may be questioned and proved 
false, aliunde.—Mechanics’ B. vs. Smith, 115. 

4. Bill of particulars is not granted by an order, without an affi- 
davit.— Willis vs. Bailey, 268. 

5. Where a creditor has recovered a judgment under the act ex- 
tending justices’ jurisdiction, and taken a bond, according to the 8th 
section, the creditor must sue out execution at the end of three 
calendar months from the date of the judgment, and have a non 
est inventus thereon, before he can maintain a suit on the bond. 
The common incidents of recognizance of bail do not apply to 
justices’ courts.— Tuttle vs. Kip, 194. 

6. Where a sheriff added to a jail bond this condition, “ that de- 
fendant shall surrender himself to prison, at the request of the 
sheriff;” it was held as taken colore officti,and unauthorized by, 
and a substantial variance from, the statute.—Swllivan vs. Alex- 
ander, 233. | 

7. The act of the 6th April, 1790, gave to letters patent for mili- 
tary bounty lands, an operation from the 27th March, 1783, so as 
to be deemed to have vested a title in the grantees from that time; 
but this act was not considered as authorizing grants, when the per- 
son to be designated as grantee, was not alive in March, 1783.— 
Jackson vs. Skeels, 198. 
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C. 

Cuose 1n AcTION. 1. 
CoNDITION PRECEDENT. See H. 3. 

ConTRACT, 2. 
ConSsIDERATION, 3. 
CONSTITUTION, 11. 
CorPoRATION, 4. 5. 6. 
Costs, 7< 8.9 
Court Marrtiatr, 10. 


i. The assignment of a chose in action, for a good and valuable 
consideration, by parol, is sufficient ; and courts of law will protect 
the rights of assignees, against all persons having notice, express 
or implied.— Briggs vs. Dorr, 95. 

2. Plaintiff cannot recover, on an implied assumpsit, for goods 
sold and delivered, where there is a written contract, under which 
the goods were sold. Where a contract is legally made for goods, 
a part of which are delivered to defendant, and a subsequent con- 
tract for the same goods, on different terms, is made, but not execu- 
ted, and taken by defendant to show his partner, and a letter is sub- 
sequently written by defendant, stating that his partner had agreed 
to it, and that he would meet plaintiff on a certain day and ex- 
change writings, this will not waive the first contract. ‘The defend- 
ants were not bound by this unexecuted contract; for the plaintiff 
was not, and there was a wantof mutuality and consideration.— 
Wood vs. Edwards, 205. ? 

3. A gave a bond to B, that he would not oppose his discharge, 
under the insolvent act. Held void, as against public policy —Tux- 
bury vs. Miller, 311. 

4. Where defendants entered into a contract, styling them- 
selves a committee of a corporation, and affixed their individual 
seals, and the corporation afterwards recognized the contract and 
paid $1000 on it: Held, that the defendants were not liable, in 
their individual capacity ; but assumpsit will lie against the corpo- 
ration. Covenant will not lie, for there is no corporate seal, which 
is the only organ by which a body politic can covenant. It makes 
no difference, whether the agents of a corporation are appointed 
under the corporation seal, or by a resolution in their minutes. 
Where the corporation do not affix their seal, the specialty implies 
no merger, as it does where the real party affixes his seal, for then the 
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opposite party cannot waive the covenant, and resort to the as- 
sumpsit.—Randall vs. Van Vechten, 60. 


5. The rules and by-laws of a corporation, shall not affect the 
interest of third persons, and defeat the just operations of law ; as 
where, by the by-laws of a bank, all mistakes must be corrected at 
the time, and not afterwards, an action for money had, &c. will 
lie, notwithstanding, when any mistake is discovered.— Mechanics’ 
B. vs. Smith, 115. 

6. A corporation may be dissolved by a surrender of all its cor- 
porate rights. 

A corporation is dissolved, when it does, or suffers to be done, 
acts which destroy the end and object for which it was instituted. 
Suffering the acts to be done, is equivalent to doing the acts, and 
it produces the same consequences. ‘The act (sess. 34. ch . 67, 1 
N. R. L. 345,) does not authorize the conclusion, that a corpora- 
tion, formed in pursuance of its provisions, must remain and con- 
tinue during the whole period of 20 years, nolens volens. It is im- 
plied, that during that time, they shall do nothing to forfeit their 
rights, or surrender them back, or do any act tantamount thereto. 
The act prolongs the corporation 20 years, subject to all the inci- 
dents attending corporations ; and one is, an extinction of the cor- 
poration, if it does what is equivalent to a surrender. 

A corporation is dissolved, when it ceases to own any property, 
real or personal, and when it ceases, for two or three years, to do 
any one act manifesting an intention to resume its corporate func- 
tions. In this case, no corporate act was done after December, 
1817; and in February, 1818, all the corporate property was sold 
on execution, and in April, 1818, a creditor filed his bill to charge 
the individuals of the corporation to the extent of their stock, 
(7th sec.) alleging that the corporation was dissolved. Held: 
that it was dissolved in February, 1818, and then the individuals 
becaine respectively responsible, under the 7th section of the act, 
to the extent of their respective shares for the debts then due. 
A resolution of November, 1817, discharging the stockholders 
from further liability, by paying 30 per cent. and forfeiting their 
stock to the company, would have the effect, in this case, of de- 
priving a creditor of the company of his only means of satisfac- 
tion, by a resort to the stockholders rateably until his debt is paid, 
and is utterly inoperative, legally fraudulent, and thereby void. 
Where a trustee, who is agent of the stockholders, and their only 
"reditor, was present and protested against this resolution, but ac- 
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cepted the money from the treasurer, received under the resolu 
tion, and who was present at subsequent meetings, and concurred 
that suits should be brought against those who had not complied 
with the said resolution; Held, that to repeat his protest to resolu- 
tions growing out of, and bottomed on such resolution, would 
have been a work of supererogation, and that such negative con- 
duct is not a ratification of the resolution of the 3d of November. 
A resolve of the trustees, that any person might transfer his stock, 
and be discharged from any further future calls on his stock, other 
than proceedings by way of forfeiture, was valid and binding as to 
those who complied. with its terms, (the appellant a trustee, and 
the sole creditor being present.) The others, who took no advan- 
tage of it before the forfeiture, can not, since that time, take any 
benefit under the resolution.—S/ee vs. Bloom et als. 456. 

7. In an action on a promissory note, a judgment of non-suit 
was perfected, with costs remaining unpaid. Plaintiff then com- 
menced a second suit for the same cause of action, and the pro- 
ceedings were ordered to be stayed, until payment of costs of 
non-suit.— Perkins vs. Hinman, 237. | 

8. The trial of a cause was put off, on motion of defendant's 
counsel, on payment of costs. Defendant’s attorney afterwards 
refused to pay, and defendant himself was never called upon. 
Upon motion for attachment, the Court said, The defendant asked 
a favour, and it was granted, upon condition of payment of costs, 
and the defendant should have paid them instanter, without a 
formal demand. ‘The demand upon the attorney was regular, and 
let an attachment issue.—Jackson vs. Pell, 270. 

9. Under the Justice’s extending act, (sess. 41. ch. 44.) upon 
an appeal to the common pleas, the appellee is entitled to costs in 
all cases, where there is a verdict in his favour.—Merrit vs. Lefe- 
wre, 265. 

10. Courts Martial are of special and limited jurisdiction, and 
organized for a particular purpose. Acting within the bounds of 
their jurisdiction, they are protected as to errors of judgment; 
otherwise they are not protected. If they exceed their jurisdic- 
tion, they are personally liable. (2 Sir Wm. Blk. 1145.) A per- 
son justifying under a sentence of court martial, must show af- 
firmatively, that the court was legally constituted, in order to gain 
jurisdiction of the offences, and of the persons, of those who were 
to be tried by it, and that their sentence was conformable to law. 
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if the court had no jurisdiction, a person acting under its sen- 
tence is a trespasser.— Mills vs. Martin, 7. 

11. Itis no bar to an action against a security for a public offi- 
cer, that an acceptance of his resignation by the Council of Ap- 
pointment, threw him off his guard, and caused him not to secure 
himself by due diligence. The 13th section of the act of April 
11, 1808, sess. 31, ch. 216. 5 Web. ed. 393, is nugatory; for the 
Council of Appointment, erected by the Constitution, can not be 
restrained by Legislature from accepting resignations under certain 
circumstances.—People vs. Foot, 58. 


D. 
DAMAGEs, Ll. 
Desror. See M. 
DEED, re a. A. Fs 
Deravutt in Justices Court, 6. 


Demurrer. See 1.7. 


\. ‘To enhance damages upon a breach of a promise, in consid- 
eration of five dollars to forbear suit, the plaintiff wished to prove, 
ihat he sustained loss from quitting his work to obtain the money ; 
the Court held this evidence inadmissible to form a ground of 
damages, as involving consequences too remote. Plaintiff can re- 
cover but the five dollars, and the costs he was put to by the breach. 
—Dego vs. Waggoner, 241. 

2. The Act 14th April, 1820, (ch. 245, sec. 3,) upon military 
bounty lands, prohibits in its terms the reading in evidence a deed 
for any lands granted by the State, executed before the Ist of 
May, 1797; unless it be acknowledged or proved according to the 
Act of April 12th, 1813. (1 N. R. L. 369.) The only effect the 
Act of April 14th, 1820, could have upon the Act of the 4th 
February, 1814, (sess. 37, sec. 5,) was to prevent unrecorded deeds 
being read in evidence, although they were acknowledged accord- 
ing to law, but which ‘the party neglected to have recorded in due 
season.—Jackson vs. Yates, 80. 

3. Where A conveyed, within certain bounds, certain lands, by 
estimation 600 acres, but warranted to contain at least 500 acres, 
with covenant of seisin and power to sell; the question was, 
whether the covenant was general or special? Per totam curiam : 
the general covenant is restrained by the special—Whallon vs. 


Kauffman, 97. 
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4. Where a deed is taken bona fide, and for a valuable consid- 
eration, subsequently to a mortgage by the same grantor, and 
which mortgage is not registered or recorded when the deed is 
given, and of which the purchaser has no notice at the time of the 
purchase; though the mortgage is registered before the deed is 
recorded, the purchaser by deed, confiding that there is no mort- 
gage, none being on record, will be protected by statute, (1 N. R. 
LL. 372,) without any reference to any subsequent registry of the 
mortgage, or recording of the subsequent deed. Unrecorded 
deeds have a different rule, and are declared to be void as it re- 
spects subsequent bona fide purchasers, the act of recording being 
the test of precedence. (1 N. R. L. 369.)—Jackson vs.Camp- 
bell, 281. 

5. Where W executed a mortgage to M, of 51 acres, in the 
second division of a patent minutely described by metes and 
bounds, courses and distances, and the parcel of land corresponded 
in every respect with the above description, and was found and 
surveyed, but it was part of lot No. 50, in the second division of 
said patent, whereas the mortgage to M, stated the land to be part 
of lot No. 515; and it also appeared that W (mortgagor) never 
owned any land in lot No. 51, but did own land in lot No. 50. 
Subsequent to this mortgage, W conveyed away the land in fee, 
using the same description verbatim in the deed, except that the 
true number was expressed. Held, the addition of a false circum- 
stance shall not frustrate the mortgage.—Loomis vs. Jackson, 449. 

6. Plaintiff sued defendant before a justice, and the summons 
was served personally. On the return day, defendant did not ap- 
pear, and plaintiff entered a default, and not being able at the 
time to prove his debt, had an adjournment. At the time adjourn- 
ed to, defendant appeared and put in his plea, which was refused 
as too late. Per curiam: there is nothing in the statute regu- 
lating the practice, and the justice erred. For the effect of- a de- 
fault, was, to give the party liberty to proceed ex parte, at that 
time. If adefendant puts in a plea, as soon as plaintiff is ready 
to prove his demand, there is no good reason to reject his plea. 

Bower vs. Bell, 390. 





JOHNSON’S REPORTS. 463 


BE. 

Evipence. See D. 1, and B. 3. 

EVIDENCE, iy ie Ss 
EJECTMENT, 4. 5. 

Error, 6.1%. 

EscAPE, 9. 
EXcEPTIONS, 10. 
I-.XECUTIONS, 11. : 
E-XECUTORS, 12. 


i. Where a writing per se is of equivocal import, on the strictest 
principles, the circumstances of the case may be proved by parol, 
and considered, to ascertain the intention of the parties, but not to 
contradict the writing.— Ely vs. Adams, 313. 

2. Where the declaration: is on implied promises, the action not 
being founded on any written contract, if the plaintiff has any 
letters, they are items of evidence, and he is not bound to give 
copies, and thereby furnish his adversary with evidence, which 
evidence in itself does not constitute a cause of action.— Willis vs. 
Bailey, 68. 

3. In assault and battery, provocations, to be given in evidence 
in mitigation of damages, must be so recent as to induce a fair pre- 
sumption that the violence was done during the continuance of the 
feelings and passions excited by them. No inquiry can be made 
into antecedent facts, unless they are fairly to be considered part of 
one and the same transaction. As, where the defendant wished 
to offer in evidence, a paper circulated without signature, to in- 
jure his standing, dated February, 1820, when the battery was in 
July, 1820, and to prove it the plaintiff’s hand writing, and also, 
insinuation, made against him by plaintiff, at various times, it was 
over-ruled.— Lee vs. Woolsey, 319. 

4. The lessor in ejectment can not release the action.—Jackson 
vs. Bell, 168. 

5. A mortgagor can not maintain ejectment against a grantee 
by deed in fee simple under the mortgagee.—Jackson vs. Bron- 
son, 325. 

6. Where it appeared, on the return of the writ of error, that 
the Court below arrested judgment for insufficiency of the declara- 
tion, error will not lie, for there is no judgment to be affirmed or 


teversed. Mandamus should have been appplied for.—Horne vs. 
Barney, 247. 
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| 

7. Upon filing an assignment of errors, the practice is for the 
plaintiff to enter a rule that defendant join in error in twenty days, 
or that his default be entered, and then, upon such default, to enter 
arule for judgment of reversal. Oppie vs. Collegrove, 124. 

8 Motion to dismiss a writ of error with costs, because, by cer- 
tificate of the clerk of the court, no transcript of the record was 
filed, was denied, and it was ordered that defendant in error give 
eight days notice to plaintiff in error, and then renew his applica- 
tion. On re-application, the plaintiff read an affidavit that the 
writ of error arid bail in error had been duly filed in the Supreme 
Court, and a transcript of the record made out, but on diligent in- 
quiry, no such person as defendant could be found. It appearing 
that the writ was returnable at the last session of the court, the 
motion was granted with ordinary costs to be taxed.—Webb vs. 
Brown, 453. 

9. Defendant, against whom plaintiff had recovered $52, by 
his confession, had the limits of the jail. After thirty days, he 
made affidavit, and thereupon left the limjts. (1 N. R. L. s. 12.) 
Per curiam; the 11th section of the extending act adopts all the 
provisions of the twenty-five dollar act, “except as is therein 
otherwise directed.”” There is no provision in this case, and 
therefore the discharge should be according to the twenty-five 
dollar act. It was not necessary for the affidavit to state that de- 
fendant had a family when judgment was rendered. It is suffi- 
cient, if it states that he has a family at the time of making the 
affidavit—Cornan vs. Merrill, 277. 

10. A bill of exceptions must be settled by all the judges sitting 
together as a court, and thus signed and sealed by them. If pre- 
sented to the judges individually out ef court, and thus signed and 
sealed by them separately, it is irregular.—Clark vs. Ducher, 246. 

11. Ifa plaintiff under the act (1 N. R. L. 387, sec. 11,) wishes ex- 
ecution to issue before thirty days expire, the oath of danger must 
be taken at the time judgment is rendered by the justice, otherwise 
the defendant would be deprived of the benefit of staying execu- 
tion thirty days, or giving security.—Sellick vs. Brown, 271. 

12. Ini N. R. L. (394, s. 36, ch. 53, sec. 11. 12,) the legislature 
use the words goods and chattels, as regards justices’ executions, in 
reference to goods and chattels personal, such as may be taken into 
custody, and not such as are immoveable. Where a constable 
sells a lease for years, he does it without authority, and, upon ap 
action for money had and received, must pay back the price to the 
vendee.—Putnam vs. Westcott, 73. 
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S owed the testator five hundred dollars, who made § one of his 
executors. Before he elected to act, the other two proved the will, 
and took upon themselves the execution. S$ then gave to these 
two executors his bond for the five hundred dollars, the considera- 
tion of his former debt. A year after this, he elected to act, and 
then destroyed his bond. Per curiam; he waived his privilege 
as executor quoad this debt. The bond being given before defen- 
dant assumed the office of executor, we may infer, that in con- 
sideration of receiving this bond, the plaintiffs, (the other two F 
executors,) became individually responsible for the amount of this b 
debt in the course of administration. We have a right to presume a4 
the assets were insufficient to pay the debts, &c. and in that event, ze 
the defendant is bound, although executor, to pay his original debt, t 
and his omission would be a devastavit on his part. We consider 
the bond given to the plaintiffs in their private, not in their repre- f 
sentative character. The word executors is descripto personarum. ip 
— Gardner vs. Miller, 188. a 
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1. In actions for false imprisonment only, if the plaintiff re- 
covers damages, though less than fifty dollars, he is entitled to full 
costs in this court.— Bigelow vs. Stearns, 168. 

2. Foreign port or place in the act (2 N. R. L. 381,) which gives 
to justices of New-York, jurisdictions over actions for assault and 
battery, and committed by captains or seamen on the high seas, 
or in any foreign port, or place,, must ea vi termini, mean a port 
or place without the U. States, and not a port without the State of 
New-York.—King vs. Parks, 375. 

3. Where a ship is not a general ship, but laden wholly on ac- 
count of the owner, except the privilege allowed the supercargo, 
master, &c. the owner is not liable for loss of goods shipped on 
board, as part of the captain’s privilege, the captain receiving the 
freight and commissions.—King vs. Lenox, 235. 
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GUARANTY, w. 
Hirine, S. 
Hicuway, A. 


Haseas Corpus. See B. 1. 


1. Where the accounts of the guardianship have not been settled 
before the Chancellor, no action will lie on the bond given for the 
faithful discharge of the guardianship. Guardianship is a trust, 
and belongs exclusively to Chancery, and the guardian must there 
be called to account, before an action will lie against the sureties. 
—Stilwell vs. Wells, 304. 

2. Where S, in consideration of plaintiff’s selling to C, and 
taking C’s notes, with two endorsers, guarantees that “ the note is 
good, and collectable after due course of law,” and plaintiff does 
not, till after eighteen months, commence suit, when the note was 
payable one hundred and eighty days after date, 5 is. not liable; 
for the delay is a bar to the action against him, as he was not to be 
liable, unless the note turned out not to be good and collectable, af- 
ter a regular prosecution against the maker and endorsers, with due 
and reasonable diligence. A term should not have been lost, after 
the note was due.—.Moakley vs. Riggs, 69. 

3. A written contract for hiring, for eight months, without subse- 
quent modification, is an entire contract, and there is no claim for 
hire, until its execution; for the work is a condition precedent.— 
Reab vs. Moor, 337. 

4. If the commissioners of highways order a road to be laid out 
through improved land, and the owner does not, in seventy days 
after the road is established, or within thirty days after the forty 
days allowed the party to appeal, elect the mode in which he will 
have damages assessed, by the commissioners appointed by a 
Judge of the Common Pleas, they may be regularly assessed by 
two justices and jury, in the mode pointed out by the statute ; and 
the supervisors are bound, upon application, to have the damages 
assessed, with charges, and collected according to statute.—Johnson 


vs. Supervisors of Herkimer, 272. 


I. J. 


Inp1AN LANpbs, 

INSOLVENT Laws, 

Joint ACTION, 

JURISDICTION, 4. 5. 6. 
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JURY, 3 7: 8. 

« , 
Justicr’s Court, - 10. 
JUSTICE ON THE CrircuIT, 11. 


1, It is enacted, 10th April, 1813, that “all purchases of lands, 
and contracts for or concerning the sale, or possession, or settlement, 
of any land of the Indians, are absolutely void and illegal. It was 
therefore held, that, although the St. Regis Indians are by act au- 
thorized, “‘ at their annual meetings, to make such rules, orders, 
and regulations, respecting their lands, as they shall think necessa- 
ry,” they could not maintain assumpsit for use and occupation of 
their lands, brought against a white man, who possessed the premi- 
ses under a parol agreement to pay a stipulated annual sum, al- 
though such letting was in pursuance of certain rules, &c. of the 
said Indians, at the annual meeting respecting their lands.—St. Re- 
gis Indians vs. Dunn, 127. 

2. When it appeared that a judgment was rendered, in 1816, on 
a note, dated 1812, and W was discharged in 1817, under the in- 
solvent act of 1813, which requires two-thirds of the creditors, in 
amount, to petition for the discharge, the act of April, 1801, was in 
force at date of the note, by the repeal of the act of 1811, and 
consequently in force when the original contract was made, which 
last act requires three-fourths of the creditors to petition. » The 
difference between the two acts is so material, that a discharge un- 
der the act of 1801 is not valid; for although the acts of 1801 
and 1813, are parts of the same system, yet, in this case, we can 
not suppose the debtor would have been discharged, but for the su- 
perior facilities afforded by the act of 1813; adischarge under 


which last act, being passed subsequent to the date of the contract, 


is void.— Jn the matter of D. T. Wendall, 153. 

3. To enable several persons to sue in a joint action to recover 
back money, it must. appear the money was paid out of a joint 
fund. Where two partners were joint endorsers of a note which 
was protested, and one partner took the benefit of the act, after 
which, and after the partnership was dissolved, the two partners 
compromised and gave their separate securities, in full satisfaction 
for the note thus protested, and when delivered to them, sued joint- 
ly, to recover of the prior indorsers, the money paid for it, held : 
that a joint action would not lie.—Doremus vs. Selden, 213. 

4. If a court of limited jurisdiction issues a’ process, which is il- 
legal, and not merely erroneous ; or if acourt, whether of limited 
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jurisdiction or not, undertakes to hold cognizance of a cause, with- 
out first having obtained jurisdiction of the person, by having him 
before it, in the manner prescribed by law, the proceedings are 
void: and in the case of a limited or special jurisdiction, the ma- 
gistrate, attempting to enforce a proceeding, founded on any such 
judgment, becomes a trespasser. The act for “suppressing im- 
morality,” requires that the magistrate “should cause the offender 
against the act to appear before him.” |Where the plaintiff had 
the warrant read to him, by the officer, but did not appear, and the 
justice heard the cause and inflicted the penalty, and, upon his re- 
fusal to pay, committed him to prison, it was held, trespass could be 
maintained, because the plaintiff was never before “ the justice.”— 
Bigelow vs. Stearns, 39. 

5. In a collateral action, if a former conviction is set up as a de- 
fence, you may, if affected by it, prove the court had no jurisdic- 
tion over the cause of action.— Bigelow vs. Stearns, 39. 

6. Where a court has jurisdiction, and proceeds inverso ordine, 
or erroneously, no action lies against the officer or minister of the 
court, or person who sued out the action; if they have no jurisdic- 
tion, an action lies against all, both court and officer. Replevin 
and trespass both lie.—Mzills vs. Martin, 7. 

7. The same jury who try the issues of fact, should assess the 
damages on a bond, having the breaches assigned before trial, 
where the Court first gave judgment for plaintiff, on demurrer, and 
then awarded a venire de novo, to try the issues of fact.— Tuxbury 
vs. Miller, 311. 

8. If it appear that a juror is an endorser at the bank of the 
plaintiffs, but has no interest in the bank, and the triors deliver a 
verdict that he is not indifferent, it is no cause of error.—Mechan- 
ics’ B. vs. Smith, 115. 

9. Wherever a statute confers new powers on a justice of the 
peace, he must proceed in the manner prescxgibed by statute.—Big- 
elow vs. Stearns, 39. 

10. The plaintiff, under the extending act to $50, had a verdict 
of $45. | Upon appeal, by defendant, tu common pleas, the verdict 
was $69:75. Held, that the appellee can recover a larger sum on 
appeal, than in the court below. The act dispenses with every 


_ thing inconsistent with the justice of the case—Palmer vs. Wylie, 


276. 
11. On the circuit, if the facts are indisputable, and the judge 
has doubts upon the* law, or wishes to deliberate, he may have 2 
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verdict taken, for defendant or plaintiff, subject to the opinion of 
the Court. Butif either party object to this, he must decide on 
the law, giving the party decided against, liberty to make a case. 
If the facts are disputable, and there is any thing for the decision 
ofa jury, the course is, if either party object to acase, to submit it to 
the jury, with such remarks of the judge, on the law and facts, as 
the case requires.—Ely vs. Adams, 313. 


K. 
Kine’s Country. i: 


1. King’s county includes, and has jurisdiction over, all the 
wharves and made land, as well as natural alluvion, to the actual 
line of low-water mark of East-River, on the Long-Island shore, 
though west of the natural low-water mark.—Undall vs. Brooklyn, 
175. 


a3: ‘ 

LIABILITY. See F. 3. 
LEASE For YEARS. See E. 12. 
LANDs. See B. 2. 
Levy, 1. 
LisEL, 2 
LIcENSE, 3. 
Lorrery MANAGERs, A. 
LIEN. See P. 3. 


1. Root brought an action of trespass against a deputy sheriff, 
for a pair of horses, sold at sheriff ’s sale in May, 1819, as property 
of Conckling. R purchased the horses, the March previous, of 
C. The sheriff took them upon execution, tested November, 
1818, returnable the third Tuesday of February following, and 
delivered to sheriff, the 17th of December. The horses, from the 
issuing of the writ to the return day, were in C’s possession. Soon 
after R obtained possession of the horses, C became bankrupt ; 
but there was no proof, that, at the time of R’s purchase, he knew 
of the execution. The sheriff had no positive proof that he had 
made the levy. Held: that where a person is required to doa 
particular act, the omission of which would make him guilty of a 
culpable neglect of duty, it ought to be intended that he performed 
it, unless the contrary is shown. Itis to be presumed, that the 
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sheriff made the levy before the return day. A sheriff is not 
bound, at his peril, to have proof of alevy; and, in a case like this, 
where he cannot testify, he is presumed to have done his duty.— 
Hartwell vs. Root, 345. 

2. It is not necessary that a libel should charge, in plain and ex- 
press terms, criminality ; but if it necessarily implicates the con- 
duct of the party concerned, it is libellous. If a libel holds a party 
up to public scorn, contempt, and ridicule, it is actionable.—Van 
Ness vs. Hamilton, 349. 

3. A person having a license to sell strong liquors, &c. from the 
mayor of the city of New-York, must, to avoid the penalty, have a 
license from the commissioner also.—Vide 1. N. R. L. 176. sess. 
24. ch. 164. sec. 1.—Furman vs, Knapp, 248. 

4. No action of an individual will lie against a public officer, for 
misbehaviour in his office, unless the individual can show particu- 
lar and special damage to himself. There is no particular action, 
without a particular right. In cases of torts, it is necessary to 
show, that the particular damage, in respect to which, the plaintiff 
sues for, must.be the legal and natural consequence of the wrong- 
ful acts imputed to defendants. The special damage must be par- 
ticularized, that the defendants may meet the charge; and if not 
particularized, it cannot be given in evidence. If the action is not 
sustainable, independent of the special damage, the declaration is 
bad, on demurrer. The plaintiff bought tickets of defendants, 
managers of a lottery, for re-sale, at an advance.. By defendants’ 
negligence, public confidence in the lottery was shaken, and the 
demand for tickets greatly diminished ; so that plaintiff was unable 
to retail or sell his tickets; all of which drew blanks, to his great 
loss. Held: here no particular right has been violated. The only 
special damage alleged, is loss of public confidence, and a failure 
of selling tickets. This is too general ; for it is not enough to say, 
buyers would not come, without showing that they were coming, 
and were hindered. Nothing is more untriable, than the loss of a 
market, for want of public confidence.—Butler ys. Kent, 223. 


M. 


MANDAMUS, 1. 
Marrrat Law. See C. 10. 
MisTakk, 2. and See D. 3. 5. 
Money, PAYMENT AND RETURN OF. 3. 
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Morrcace. “See D. 4. 5. and E. 5. 
MERGER. See C. 4. 


i. Where an inferior tribunal has a discretion, and proceeds to 
exercise it, we have no jurisdiction to control it by mandamus. 
But if the subordinate public agents refuse to act, or entertain 
questions for their discretion, enjoined by law, it is our duty to issue 
a mandamus, not to control their discretion, but to compel them to 
exercise it; or, in the language of Lord Ellenboreugh, “ interfere 
so far as to set the jurisdiction of the inferior magistrates in mo- 
tion.” If the supervisors of a county refuse to admit a claim, 
this court, if it be a legal claim, can compel them, by mandamus, 
to admit it; but they must use their discretion as to the amount. 
A claim for surgical or other services, rendered a pauper, without 
an order from a justice, or request of the overseers, is not a good 
claim against supervisors.— Hull vs. Supervisors of Oneida, 259. 

2. After interlocutory judgment, the clerk, in the assessment of 
damages, made a mistake, in defendant’s favour, of a considerable 
sum; the assessment was filed, and final judgment entered thereon. 
The defendant paid the assessment, and satisfaction of judgment was 
entered thereon. ‘The attorney did not discover the mistake till he 
was paying over the money to plaintiff. He then called on defend- 
ant to rectify it, who refused. The court said, “ We can, in cases 
of clear mistake or fraud, set aside the satisfaction. In such cases, 
we do that equity the party is entitled to in Chancery. We order 
the entry of satisfaction, &c. and all proceedings, subsequent to the 
mistake, to be vacated, and a re-assessment, deducting the sum 
paid; or, if defendant will pay the sum not included in the former 
assessment, in thirty days after service of a copy of this rule, the 
satisfaction of judgment shall stand, and no further proceedings 
had on the part of the plaintffi—Mechanics’ Bank ys. Min- 
thorne, 244. 

3. B owed the Shakers, and, having the money, was about to pay 
itto them, but lent it to A for a few days. A returned it in doub- 
loons, which B paid to the Shakers, who finding the doubloons 
light, returned them to B, who immediately handed them to A, 
who promised him other money in a day or two; and in the mean 
time, became insolvent. The Shakers now sued A for the amount. 
and the court held : When the shakers accepted the doubloons, they 
became theirs ; when they returned them to B, they virtually re- 
scinded the payment, and they again became B’s; and he had 


aright to dispose of them as he pleased. and he alone was an- 
6° 
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swerable to the Shakers. There was no privity between A and the 


Shakers.— Hawkins vs. Stark, 305. 


N. O. 
NecorrABLE NoreEs, f; 
NorTicE TO PRODUCE PAPERs, 2. 
New-York City Lenirs, 3. 
A. 


ORDER, 


1. A note payable in bank-notes, current in the city of New- 
York,, is a negotiable promissory note, within the statute.—Judah 


vs. Harris, 144. 
2. Where a notice is given to produce a paper at the trial, if the 


trial is not at the next circuit, it must be produced whenever there 


isatrial. A notice to produce a paper, ata justice’s court, will 
continue in force to produce it at the common pleas, on an appeal ; 
for it isa part of the evidence before the justice, and by statute, 
(sess. 41. ch. 94. sec. 19.) the cause is to be heard in the common 
pleas, according to the evidence legally given before the justice.— 
Reab vs. Moor, 337. 

3. The city of New-York includes all East-River, ‘to the ac- 
tual low-water mark on the Brooklyn side; and although the per- 
manent erections may, from time to time, vary the line of jurisdic- 
tion, by means of a vessel floating in the river, although fastened 
to the docks ; such vessel is in the city of New-York.—Striker vs. 
Mayor, &c. 179. 

4. A judge can not, at chambers, grant an order to a party to 
produce papers for the inspection of the other party, or that he 
should furnish copies of papers in his possession. An application 
should be addressed to this court on regular motion.—Willis vs. 
Bailey, 268. 


P. 
PARTNERS, +S. 78: 
Parties Tro CHANCERY Suits. 3. 
PAUPERS, 4.5. See M. 1. 
PLEA, S 7.3. dD. 
PRACTICE, 13. 
PosTPONEMENT, 10. 
PLEASURE CARRIAGE. See W. tf. 
PRoors, 11. 


PROTESTATION, og: 
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i. Where one of two partners signed the name of the firm, as se- 
curity, the other is not bound, unless he has been consulted or con- 
sented ; and the burthen of the proof is thrown on the creditor.— 
Foot vs. Sabin, 154. 

One partner can not bind the other, strictly speaking, under seal, 
to comply with an award. But where there is a claim for money, 
due on contract, and one partner gives a bond. to submit the subject 
to arbitration, and the arbitrators reported a sum due to the part- 
nership, and then the acting partner accepted it, and gave a re- 
ceipt on the back of the award, declaring that he was satisfied with 
the award, this concludes the other psrtner; for if this had been 
done without sealing the submission, it would have concluded the 
other partner; and the effect is the same, whether the balance was 
paid by mutual agrement of defendant with one of the partners, or 
through the intervention of arbitrators. It operates in the nature 
of a release by one partner, or in the nature of an accord and sat- 
isfaction. Buchanan vs. Curry, 137. 

2. Qne partner, or associate, cannot bind his partner or associate, 
by deed, unless he has express authority so to do; and if he goes 
beyond his authority, he makes himself personally responsible. 
But if the other partners and associates, give such authority by 
parol, or, by subsequent acts, adopt and ratify the deed, they are 
liable to perform under it, and will be decreed to contribute to the 
damages recovered against the partner or associate who executed 
the contract. S and others formed an association to manufacture 
cotton, and adopted and signed a constitution. The association 
elected S president, and A and B trustees. S executed a contract 
and signed “ for the directors,” with W and T, (who had subscri- 
bed for two shares of stock,) for the making of certain machinery, 
before a certain time, to be paid by instalments. On the first of 
August, the directors gave W and T notice, that they could not 
take the machinery, who quit the undertaking, in the midst of 
the work, and sued S on the deed for dues, before the ist of Au- 
gust, (the covenants being independent.) 8 pleaded in bar, that 
he signed as director and agent of the company, but not averring 
that he signed by authority from the company, on demurrer, judg- 
ment was given against S. Held: that this was not res judicata, 
conclusive of S’s personal responsibility ; but, upon 8’s afterwards 
fling a bill against his associates, the Chancellor granted an injunc- 
tion upon the suit at law; but upon the coming in of the answer, 
he dissolved the injunction, on the ground that S$ was solely and 
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personally liable. The court of errors reversed the said decree, 
dissolving the injunction, and ordered the Chancellor to refer it to 
a master, on an issue at law, to inquire what damages W and T had 
sustained ; and, the damage so found, to be levied on an execution 
atlaw. Held: that this did not conclude 5S, as to his sole liability, 
or his right to call on his other asssociates to contribute. Held, al- 
so: that W and T were entitled to recover, to the amount of the 
expenditures, for materials and labour, up to August Ist; and that 
S is entitled to a contribution of those who, by their acts, &c. rati- 
fied the contract ; but not from those who were discharged by com- 
plying with the article in their constitution ; that the injunction be 
continued till this contribution be made, and the deficiency, when 
the estate of the association was applied to the payment of the 
debt, be levied under judgment, at law, against S.—Skinner vs. 
Dayton, 513. 

3. Where a partner has two funds, out of which he can satisfy his 
debt, and another creditor has a lien, posterior in point of time, on 
one of the funds only, the first creditor will, in equity, be compelled 
to resort to that fund, which the junior creditor cannot touch, in or- 
der that the junior creditor may avail himself of his only security, 
where it can be done without injustice or injury to the prior credi- 
tor. Butif there exists any doubt of the sufficiency of that fund, 
or even if the prior creditor is not willing to run the hazard of get- 
ting payment out of that fund, no part of the security will, in 
Chancery, be impaired or taken from him, until he is completely 
satisfied. 

If a subsequent creditor wishes to compel the mortgagee, or as- 
signees of a mortgage, to resort to the mortgaged premises for 
payment of a debt, the assignees must be made a party to the bill: 
and no decree can be made, to compel a sale, unless the assignees 
are parties: for they have a legal and equitable interest in the 
mortgage. A bill against the mortgagee, is not adapted to such a 
case.—Lverison vs. Booth and als. 486. 

4. Paupers, coming from another State, are not adopted by 
merely a year’s residence. The words “coming directly from 
some foreign port or place,” (in 1 K. and R. 566.) means coming 
from some port or place, without the United States, without pass- 
ing through either of the sister States, into this State.—Overseers, 
&c. vs. Middlefield, 56. 

5. A pauper bought a lease in fee, of sixty acres of land, of C, 
and gave therefor, a quitclaim deed of land in the H. patent, sup- 
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posed to be worth $700. The pauper had no pretence of title to 
this land in the H. patent, nor had he ever been in possession ; and 
the land was even held adversely. ‘The assignment was not sealed. 
The question was, whether this pauper could be deemed, by having 
given this quit-claim deed, to have paid $75, so as to have gained a 
settlement, under 1 N. R. L. 280. sess. 36. Held: 1. C did not ac- 
quire a legal title; for a conveyance of a freehold, or fee, must be 
by deed, under seal. 2. C did not acquire an indefeasible equita- 
ble interest, to have the title perfected, because the consideration is 
a nullity, which equity will not enforce. Besides the appellants 
are bound to prove that he paid, bona fide, $75. This not being 
done, the pauper gained no settlement, by giving the quit-claim 
deed of no value.—Pompey vs. Lawrens, 238. 

6. A plea in bar of the plaintiff’s action, must be certain to a 
common intent; it must be direct and positive, in the facts set forth, 
and must state them with all necessary certainty. It is not correct 
to say in a plea, justifying a libel, that because the subject compre- 
hends multiplicity of matter, there may be general pleading to 
avoid prolixity. The doctrine advanced in 1 7. R. 748, has not 
been impugned. If the defendant justify generally, he must be 
prepared with the facts, that constitute the charge, in order to 
maintain his plea, and he must state those facts specifically, to 
give the plaintiff an opportunity of denying them. Whenever a 
subject comprehends multiplicity of matters, in order to avoid pro- 
lixity, generality is allowed, but if there be any thing specific in 
the subject, though consisting of a number of facts, they must all 
be enumerated. A material and traversible fact must be expressly 
stated. When the plea professes to be a plea to the whole declara- 
lion, and omits to answer a material part, it is bad on demurrer, 
because of its generality and want of specification of facts, to 
which, if plaintiff had replied, they could have joined issue. De- 
fendants having charged plaintiff, &c. are bound to show, not in 
words of the charge, but by stating the facts, with a sufficient cer- 
tainty, which should make out the charge, that the plaintiff may 
be enabled to take issue on the facts.—Van Ness vs, Hamilton, 349. 

(7. A plea which attempts to put in issue to the country facts, 
which were conclusively determined by a court martial, having 
competent jurisdiction of the cause, and legally constituetd, is bad, 
—Mills vs. Martin, 7. 

8. This is the test, whether a plea is bad, as amounting to the 
general issue: any matter ef defence, which denies what the plain- 
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tiff, on the general issue, would be bound to prove, may, and ought 
to be given in evidence under the general issue ; and a plea setting 
up negatively, such facts, is bad om special demurrer. But any 
ground of defence, which admits the facts alleged, but avoids the 
action by matter which the plaintiff would not be bound to prove 
in the first instance, on the general issue, may be specially plead- 
ed. The plea of “nul tiel corporation,” is bad on special de- 
murrer, as it amounts to the general issue—Bank of Auburn ys, 
Weed, 300. 

9. In ejectment, in Upper Canada, John Doe recovered against 
defendant, and this action (assumpsit) was for costs. Plea in 
abatement, that there was no such person. Replication, that it 
a was for the benefit of W. D., according to the practice of K. B., 

| in Upper Canada. Demurrer and joinder. Per curiam. It is a 
general rule, that if the plainufi is not areal person, it may be 
pleaded in abatement, and this case does not form an exception. 
The fiction in ejectment, 1s confined to the local jurisdiction where 
it is adopted. If W.D. has any remedy here, it must be bya 
special action on the case in his own name.—Doe vs. Penfield, 303. 

No appeal is allowed to the C. Pleas under the extending act, 
unless the judgment, excluding costs, is over twenty-five dollars.— 
| Foster vs. Rhodes, 191. 

: 10. An argument will not be postponed because counsel is en- 
i‘ gaged in another court. It must take its course.—Starr vs. Bene- 
| dict, 455. 

11. A Court of Equity is as much bound to decide according to 
ey the allegations and proofs, as a court of law; and if in the exam- 


































a ination of witnesses, facts come out, which, had they been alleged. 
would furnish ground of relief or defence, such facts must he dis- 
regarded, unless they are warranted by the allegations of the bill, 
or answer.— Stuart vs. Mechanics’ Bank, 496. 

12. A protestation is in effect, an admission of the charge pro- 
a tested against, and takes away the liberty of disproving the allega- 
tion protested against. Whatever is traversable, and not travers 
ed, is admitted.— Briggs vs. Dorr, 95. 

13. It is not the construction of the extending act, that the 
Court below should consider the recovery before a justice, as a 
ground, prima facie, to recover in the Common Pleas. Upon this 
misconstruction, originated the practice of assigning errors, and 
requiring the appellant to impeach the judgment. This form of 
proceeding, can not be considered error, to which a bill of excep- 
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tion lies. Where the cause is removed, the trial is on the plead- 
ings, and the legal testimony exhibited in the Court below. The 
appellee must make out a right to recover.—Reab vs. Moor, 337. 







R. 










REcoRDS OF OTHER STATES, 
REDEMPTION, 

Resouutions. See C. 5. 6. 
Res JupicaTa. See P. 2. 


tS . 













t. A judgment fairly obtained in another State, is full and conclu- 
sive evidence of the matter adjudicated. Ona record of this kind, 
debt, not assumpsit, is the proper remedy, and nul tiel record, and 
not nel debet the plea.— Andrews vs. Montgomery, 162. 

2. The sheriff under a fieri facias, against the heirs of M., 
sold a sold a piece of land as an entirety. (Stat. 12, Ap. 1820, sess. 
43,ch. 184.) A judgment creditor of one of the heirs, paid the i.e 
purchase money with interest, and claimed from the sheriff, a deed 
for the whole, although the judgment was against one of the heirs 
only. Held, he had no right to a deed for the whole—his lien 
never extended to the whole, but only to the individual right of the 












tenant in common, and the right to redeem is co-extensive only 
with the lien. Indeed, the act does not provide for the redemption 
of part of the premises only, and this case is not provided for by 
statute.—Erwin vs. Schriver, 379. 



















3. 
SALE, Be 
ScrreE F acras, g. 
SEAL, it. 12. 
SECRECY, 4. ; 
SECURITY, 5. 
Set Orr, 6. 7. 8. | 
SHERIFF, 9. 10. 
SIGNATURE, 13. 4 
SLAVES, 14. i 
STAY OF PROCEEDINGS, 15. 14. £ : 
SUBSTITUTION. 17. ie 


1. W married the daughter of D, a widow, and went to live in the 
house with her, and by her consent, took upon himself the direc- 
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tion of the family, as its head, and paid all expenses. He, (W,) 
became afterwards insolvent, laid down his carriage, dismissed his 
servants, and gave up the direction of the family to plaintiff, who 
then acted us before the marriage of her daughter. The same 
furniture, however, continued in use, except a quantity of plate, 
which was packed in boxes and not used. Except in the reduc- 
tion of expenses, and D’s taking an active agency in domestic af- 
fairs, there was no visible change in the management of the house- 
hold. D lent W, at different times, a much larger amount than 
the value of the plate he assigned to her after his insolvency, and 
he covenanted and agreed to pay his notes, when due, and upon 
this express agreement, she lent her name to him, whereby she 
was compelled to pay much money. When these notes were pro- 
tested for non-payment, W executed this assignment of his plate 
and furniture, and the Court held it bona fide and valid.— Ludlow 
vs. Hurd, 218. 

2. If A sells a chattel to which defendant knows there is a dis- 
puted title, and the defendant voluntarily pays the adverse claim- 
ant; in an action for the price, by A (vender,) it is not competent 
for the vendee to dispute the vender’s title, and set up as a defence, 
that the vender had no right tothe chattel, and that the true 
owner was paid; unless he has been charged at the suit of an- 
other person, who, after contestation, shows a better title. If sub- 
sequent to the payment to the vender, the vendee is compelled to 
pay another claimant, it is a good cause of action on the implied 
warranty.—V7bbard vs. Johnson, 77. 

3. Where execution is delayed for more than a year and a day, 
for and at the request and benefit of the defendant, or by an in- 
junction, obtained by the defendant, or other means to delay plain- 
tiff, there is no necessity to issue a scire facias. The reason of 
the rule requiring it does not apply.—U. States vs. Hanford, 173. 

4. If an attorney becomes acquainted with his client’s hand 
writing, even after a retainer, by any other way, except by his 
client’s communication, he is bound to testify to it. An attorney 
may be questioned as to collateral facts within his knowiedge, or 
to a fact which he may know without being entrusted with it in the 
cause.—Johnson vs. Daverne, 134. 

5. A mortgagee, who has assigned his bond and mortgage, and 
guaranteed the payinent of it, has a right to take additional secu- 
rity from the mortgagor, and such security enures to the benefit of 
the assignees of the boud and mortgage, although they were ig- 
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norant of its being taken. The mortgagee has a right to hold 
this security, until he is completely indemnified against his respon- 
sibility under the guaranty.—Evertson vs. Booth et als. 486. 

6. Where an assignee gave an obligor notice of an assignment, 
by letter, and the obligor paid him $100, and promised to pay 
the remainder, without giving any notice of set-off against the 
original assignor, he can not, afterwards, set off a demand against 
the original assignor, prior to the bond. His remaining silent after 
notice given, and paying $100, and his promise, gave the assignee 
a right to calculate on the payment of the whole bond.—Henry 
vs. Brown, 49. 

7. That demand or debt can not be a subject of set off, under 
the statute, which did not exist at the commencement of the 
plaintiff’s suit. The refusal of a bank, to redeem its notes with 
specie, is not sufficient evidence to establish their insolvency. 
Hence a bona fide purchaser of their paper, after stoppage, is no 
fraud on its creditors, and is a good set-off against the claim of the 
bank. Justice Woodworth thinks, but it was not decided, where 
bills are not payable at any particular place, an action may be sus- 
tained without a demand at the bank.—Jefferson Bank ys. Chap- 
man, 322. 

8. A held a note against B, and B bought an assignment of a 
judgment against A. After the note was due, A sold it to C, and 
B being sued upon it, set up this judgment as a set-off. Per curi- 
am ; the assignee of the judgment, if legally assigned, has a right to 
set it off against the note, for the note was subject to all equities, 
being sold after it was due.—Ford vs. Stuart, 342. 

9. In actions against sheriffs, plaintiffs, upon recovering less 
than $50, are allowed single costs only.— Nichols vs. Ketchum, 168. 

iO. An action on the case against a sheriff, who sold plaintiff’s 
property, and gave a deed without receiving the surplus money, 
though requested so to do, is maintainable. ‘The surplus money 
should have been brought into this Court. Special action on the 
case is the only proper remedy.—Coats vs. Stewart, 298. 

11. A judgment may be assigned without a seal.—Ford vs. 
Stuart, 342. 

12. A seal that has been used by being affixed to a paper that 
lias been filled up, whether it has been delivered on process, or not, 
to a sheriff, can not be used again, or attached to a second writ. 
ltis functus officio, and the process to which it has been affixed. 
must be set aside.—Filkin vs. Brockway, 170. 
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13. Where a witriess has been in the habit of receiving from A, 
notes which he has paid, but has never seen him write; <A’s signa- 
ture and payment of these notes, unexplained, is an admittance, 
that they were genuine. If, from these notes, the witness has as- 
certained the distinctive and prevailing character of A’s writing, 
he may be admitted to prove A’s signature.—Johnson vs. Daverne, 
134. 

14. Where the owner of three slaves, told them, if they would 
procure notes to a certain amount, he would set them free, and 
they did so, and the deeds of manumission were legally made out, 
but plaintiff kept the slaves, and all the papers, for more than two 
years afterwards, received the fruits of their labour, and in the 
mcantime, offered to sell them. The notes were payable in five 
months. After more than two years, he set them free, and sued 
these notes. Held, that the notes were to take effect, upon a con- 
dition, namely, the immediate manumission of the slaves ; and 
that the delay of upwards of two years, was a gross and materia! 
violation of the contract, a fraud upon defendants, and a sufficient 
bar in this suit. Although all the papers of manumission were 
regularly made out, yet, until the certificate of manumission pass- 
ed out of the master’s hands, the negroes were slaves.—Petry vs. 
Christy, 52. 

15. Where there has been a suit in Chancery, between the same 
parties, for the same cause of action, this Court will not, if the 
plaintiff has been unsuccessful, stay proceedings until the costs 
there recovered, are paid.—Stebbins vs. Grant, 196. 

16. If a sheriff, under judgment and execution, sells real estate, 
and gives a deed to the purchaset, and afterwards receives a prior 
execution, and proceeds to sell it a second time, this Court will not 
stay proceedings, but leave the party injured to seek his remedy 
_ by action.— Myers vs. Kelsey, 197. 

17. A gave his bond to B, to be paid in certain instalments, at 
certain times. After several instalments became due, A entered 
into an agreement with B, to deliver to him all the hops he should 
grow on a certain farm, the value of two thirds of which were to 
be endorsed on the bond, and to be delivered for five years, on the 
first of each January, until the bond was paid. Before the five 
years expired, B sued on the bond, and this agreement was set up 
in bar. Held, this covenant could not be set up in bar of a suit, 
even if in violation of the agreement.—Chandler vs. Herrick, 129- 
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7 
‘TRESPASS, 1.2.4. Seel. 4. 
TROVER, 3. 
Towns, A. 


1. If an act cause immediate inquiry, whether intentional or not, 
trespass is the proper action. ‘To make one trespasser liable for 
the injury done by others, it must appear either that they acted in 
concert, or that the act of the individual charged, ordinarily and 
naturally produced the acts of the others. G ascended in a balloon, 
and descended into S’s garden, callifg for help, and a great multi- 
tude rushed in, and did much damage. field, that the ascent of 
aeronauts is not unlawful, but if, in their descent, they naturally 
draw after them a great crowd, whether from curiosity, or to rescue 
them from danger, they are liable for all damage that ensues.— 
Guille vs Swan, 381. 

2. Where A’s horses entered on B’s field, which was unenclosed, 
and there was no town regulation on the subject, A was held lia- 
ble for all damage.— Wells vs. Howell, 385. 

3. In an action of trover for a promissory note, it is unnecessary 
to give defendant notice te produce the note alleged to be con- 
verted. If it was in his possession, or under his control, the action 
was notice. A refusal to deliver an order for a note, contrary to 
defendant’s duty, was, in effect, a conversion of the note.—Bissel 
vs. Drake, 66. 

4. By 12 sec. 2 N. R. L. 125, sess. 36, a penalty can not be im- 
posed on a trespasser. If there be a trespasser, towns must pursue 
the common law remedy. As, where a stranger trespasses on the 
commons of a town, contrary to a by-law, for these by-laws extend 
rightfully to those only who enjoy the common.—Foster vs. 
Rhodes, 191. 
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Usury, 1, 3. 3s @, 3. 
Urica InsurANcE ComPANny, 6. 


i. If, in a negotiation for a loan of money, the lender impose on 
the borrower, goods, at a higher value than they are worth, such 
device is within the statute, and usurious. It is the same, if depre- 
ciated paper is imposed on the lender. But where goods, or the 
notes of a bank, or a third person, constitute part ef the loan, and 
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the value of such goods, and notes, is uncertain and fluctuating, 
a voluntary and spontaneous proposition to receive a loan, part in 
such money, and part in such goods, and made by a person whose 
credit stood well, would not seem to be usurious.—Stuart vs. Me- 
chanics’ Bank, 496. 

2. The plaintiffs were commission merchants, and received 
goods, produce, &c. which they freighted to New-York. They 
agreed to accept defendant’s bills, provided his produce should be 
in their store before a fixed time. In their account with defendant, 
when the produce did not arrive in time, they charged two and a 
half per cent. on all money advanced on his bills, according to 
agreement, and interest on the items charged in their account from 
the time they became due. This they proved the practice ; and 
the Court held, that it was not usurious, or a cover for usury, but 
a reasonable compensation for expense and trouble.—Trotter vs. 
Curtis, 160. 

3. Where a judgment on a bond has been vacated for usury, 
and an action is brought on the subsequent promise of the obligor, 
to pay the actual sum with interest, but the bond had never been 
given up to be cancelled; the Court held, that the defendant could 
not be heard to say, in opposition to his own act, and the solemn 
judgment of Court, to which he had applied, that the bond was in 
existence, and a valid bond. The plaintiff must have judgment, 
stipulating to put on file, or cancel the bond. Money-actually 
lent, may be recovered on a subsequent promise to pay.—Early vs. 
Mahon, 147. 

4. A sold land to B, and took from him in payment, a note rep- 
resented to be good. On suit of this note, usury was pleaded, 
and it appeared, this was a renewed note, and at the renewal, two 
notes were given; one for the sum and interest; the other, for the 
usury. The action now brought, was assumpsit with four counts. 
1. Land sold. 2. Quantum valebat. 3. Money had. 4. Ac- 
count stated. Held, the note being a nullity, A had aright to 
sue on the original contract. If the note was usurious, and B 
knew it to be so, A must recover. The first nete was for a bona 
fide debt; and the usury in the second, does not destroy the pre- 
existing debt; but if, in the new security, a rate of interest ex- 
ceeding seven per cent. is reserved, although made payable by @ 
distinct note, it is void in all hands whatsoever.—Swartwout Vs. 


Payne, 294. 
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5. The bank agreed to lend A $5000 in bills, upon his deposit- 
ing $2000 in specie, and he was to pay no interest, so long as he 
kept the whole $5000 in circulation, all the bills of which were to 
be marked. A was never to suffer a greater amount than the de- 
posit to return to the bank, and was to pay interest on what did 
return, until redeemed. While the exchanges kept good, A was to 
have the money; when he failed in this, the agreement was to be 
forfeit. Either party was at liberty to close the agreement by six 
months notice. The declaration was against A and the endorsers 
jointly ; and A therefore claimed, 1. That it was bad. 2. The con- 
tract was usurious. By the Court.—The first objection is remedi- 
ed by the statute of incorporation. The note can not be given in 
evidence under the money counts, for the statute gives a new 
remedy, not anew action. A note may be good evidence ona 
money count against the maker, but it isno evidence, when the 
endorsers are joined. A was to pay interest on all marked money 
returned, and to receive none on his deposit of $2600: if, there- 
fore, more than $3000 were at any one time returned, he wouid 
pay more than legal interest. He could discharge himseif at the 
end of six months, though before that time all the bills might be 
returned. ‘This was not probable, and upon the whole, it depend- 
ed on such a contingency, that we can not correctly say, that 





usurious interest was reserved. Whether more or less than legal 
interest was to be paid, could not be predicated, for it depended on 
the circulation and credit of the bills ; and from the contract, A, by 
keeping the bills in circulation, would have avoided the payment 
of any interest. The contract is lawful.—Bank of Chenango vs. 
Custis, 326. 

6. ‘The Utica Insurance Company, by the restraining act, 2 N. 
R. LE. 224, can not become proprietors of a fund for the usual busi- 
ness of incorporated banks; and therefore, any note discounted 
by them, is null and void. But there is a material distinction be- 
tween the security, and contract of lending. The lending of 
money is not declared void, although the security is itself void.— 
Utica Insurance vompany vs. Scott, 1. 


 f 
VARIANCE, L-. 
VENIRE, 3. 4. 


{. ‘The amount laid under a videlicet, will not dispense with 
strict proof of the allegation. As, if a declaration states “ a note 
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of acertain sum, to wit, of $180,” if it be $300, it is a fatal dift 
ference. But, if the amount is uncertain, it should be thus, “a 
note of great value, to wit, of the value of a certain sum ;” and the 
law will be satisfied, if plaintiff is incapable of stating the date 
and amount of the notes of which he is dispossessed.—Bissel vs. 
Drake, 66. 

2. A small difference between the oyer of a bond, and the de- 
claration, is immaterial: As where the words in a condition were 
‘without any fraud or other delay,” and in oyer, “without any 
fraud or delay.”—Henry vs. Brown, 49. 

3. A justice may deliver a venire, either to a constable, or the 
party himseif demanding it. If thus given to the party, and he 
does not appear, the justice may consider him as waiving the trial 
by jury, and is not bound to issue another venire.—Coun vs. Snyd- 
er, 384. 

4. A venire de novo must be issued from this Court, when the 
Common Pleas refuse to grant a non-suit, where the evidence en- 
tirely fails.x—Foot vs. Sabin, 154. 


W. 
WacGon, 1. 
War, 2. 
WARRANT, S. 
WARRANTY, A. 
Way, 5. 


i. The act of April Ist, 1800, allows the toll gatherer on the 
north branch of the Seneca turnpike, to take for every chair or 
pleasure carriage, with one horse, twelve anda half cents; for 
every one-horse cart, six cents. A light one-horse waggon, paint- 
ed on the outside in imitation of pannel work, made with a frame, 
and boards bent in the inside, the bolster crooked, but no springs; 
and the seat a common chair on wooden springs, with a skin thrown 
over it, adapted to go to mill, or to carry passengers, and other 
purposes, with two persons in the waggon, a trunk, band box, bag 
of oats, and bottle, is not a one-horse chair or pleasure carriage 
within the act, but a one horse-cart, for which six cents only are 
demandable.— Pardee vs. Blackford, 442. 

2. War suspends the remedy by suits on contracts with alien 
enemies, but it is not unlawful to pay debts to, or perform contracts 
with them, if in our country.— Buchanan vs. Curry, 137. 











JOHNSON’S REPORTS. 497 


3. Ministerial acts, as search-warrants and warrants of justices, 
are not required by the constitution, (art. 31.) to be “ in the name 
of the people of the State of New-York.” This extends only to 
Chancery, and courts of record, having common law jurisdic- 
tion.—Diekenson vs. Rogers, 279. 

4. Where an action is founded on the soundness of a chattel sold, 
a warranty must be proved ; but it is not necessary to prove express 
words of warranty. It must, however, be an express and direct af- 
frmation of the quality and condition of the chattel, contradistin- 
guished from opinion. Any words showing an intention to war- 
rant, will suffice.—Chapman vs. Murch, 290. 

5. The defendant was owner of a tract of land, in the city of 
New-York, which he laid out into building lots and streets, and 
made a map thereof. These streets were never adopted by public 
authority. ‘The lots were leased, as building lots, referring to the 
said map; and lessee covenanted to pave the streets, as the corpo- 
ration should direct. These streets were partly opened, when 
commissioners were appointed to supersede the corporation, in lay- 
ing out streets, with plenary power to prevent any street from be- 
ing open after they had acted. They laid out streets through this 
whole tract, and then defendant closed the streets in question. 
Held: lessee had no cause of action; for all should know, that 
those streets could not become public, unless adopted by public au 
thority. No fraud is pretended, and the implied contract was,—l 
will give you ground for streets, according to the map, if the eor- 
poration will ratify it—Underwood vs. Stuyversant, 181. 


eR 


Of the cases referred to, in the foregoing digest, there is but one 
to which we are induced, at present, to call the attention of our 
readers ; and that is the case of Pardee vs. Blackford,19 Johns. p. 
442. The substance of it is this :—The plaintiff was travelling, on a 
turnpike road, in a sort of non-descript one-horse vehicle, between 
acart and a waggon; and, coming to a toll-gate, the defendant, 
who was the keeper, demanded twelve and a half cents ; insisting 
that the carriage was a pleasure carriage, and, according to the 
fates of toll established by law, was consequently liable to the pay- 
ment of thatsum. This the plaintiff disputed; contending that 
it was a farm carriage, or vehicle of burthen, and was liable to the 
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payment of only six cents. But the defendant refusing to let him 
pass, he paid the sum demanded, and afterwards brought an @etion 
against the defendant, in a justice’s court, for taking illegal toll; in 
which action, he declared for the penalty of twenty-five dollars ; 
that being the penalty which the laws of New-York have in such 
case provided. The cause was tried by a jury, who, being of opin- 
ion, that the carriage had been erroneously classed by the defend- 
ant, found a verdict against him; and the justice, thereupon, ren- 
dered judgment in the plaintiff’s favour, for the penalty in ques- 
tion. Upon this judgment, the defendant brought a certiorari, as 
the course is in the State of New-York, to have it reversed ; and 




































the Supreme Court of that State, before whom the certiorari was 
made returnable, thinking that the jury was mistaken, reversed it. 
The defendant was as little satisfied with this decision, as the 
plaintiff had before been with that of the jury, and brought his 
writ of error, returnable in the New-York Court for the trial of im- 
peachments and correction of errors, where it was determined that 
the jury was right, and this reversed the judgment of the Supreme 
Court. 

Now, upon this train of proceedings, which, for the obstinate 
spirit of litigation displayed in it, we will venture to say, is a match 
for any thing to be found in the annals of jurisprudence, either in 
this or any other country; we have, in the first place, to remark. 
with great respect and deference, that the decision of the Supreme 
Court, appears to us to have been an invasion of the province of 
the jury; and, secondly, that whatever might have been the merits 
or demerits of their judgment, the case was one in which a writ of 
error would not lie, and was improperly carried into the court of 
errors. 

As to the first of these propositions, we can not but think it 
clear, that the question, whether the carriage, about which the con- 
troversy arose, was a pleasure carriage, or a vehicle of burthen, was 
purely a question of fact; and as it was found by the jury, right or 
wrong, so it should have been adjudged by the Supreme Court to 
be. There is nothing in the law more clearly settled, than the e!- 
fect of a verdict. It is conclusive between the parties, upon the 
fact found, and there is no getting rid of it, but by a motion for @ 
new trial, in the same court in which the cause was originally tried: 
or, in the case of an imperfect finding, where the verdict is such 
that no judgment can justly be rendered on it, by a venire de novo, 
to be granted on the reversal of the judgment by some superio! 
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tribunal, upon a writ of error. But this was not a motion fora 
new trial ; nor is a certiorari a writ of error; nor, if it had been a 
writ of error, was the finding imperfect, and we think, therefore, 
that the verdict ought not to have been disturbed. Nor is this a 
mere technical or artificial objection ; to judge of facts is the le- 
gitimate province of :he jury, and the courts, generally speaking, 
have no right to take upon themselves to say, that the jury is 
wrong. In judgment of law, the jury are more competent to de- 
cide upon facts than the judges. The lives, the liberties, and the 
property of men are considered safer in their hands, than in the 
hands of the court: this has been, therefore, made their exclusive 
business; and the jurys in the case under consideration, had ex- 
pressly found the fact in question. ‘The Supreme Court, we con- 
ceive, upon the return of the certiorari, had nothing more to do, 
than to look into the return, and see how they had found it. It 
was not for them to consider whether the verdict was according to 
evidence or not; it was enough that there had been a verdict—that 
the point had been once settled, by that jurisdiction to which the 
law universally refers all such questions, and whose decision it de- 
clares to be final. This, to the greater part of the lawyers 
in the State of New-York, and especially of the country 
lawyers, who have long been in the habit of regarding the judg- 
ments of justices of the peace, as subject to revision on every 
ground, as well of fact as of law—upon qtestions of evidence, as 
well as all others, will, perhaps, be rather a startling proposition. 
But we must beg leave to ask them, why the verdict of a jury, ina 
Justice’s court, should not have the same effect which it has else- 
where, and be held as sacred ? and whether the principles above 
stated, are not unquestionably true, with respect to verdicts in gen- 
eral? To the last branch of the question, they cannot fail to an- 
swer in the affirmative ; and, to the first, they will probably say, 
that a justice of the peace cannot grant a new trial; that it would 
be against all analogy, for the Supreme Court to grant a new trial, 
to take place in an inferior tribunal; that, in addition to this, there 
isno provision made by law, for the exercise of such a power in ca- 
ses brought before it from justice’s courts, and that there is conse- 
quently no power of setting aside a verdict improperly found in 
one of those courts, but by reversing the judgment. This we 
aeknowledge ;_ but we must again ask, where is the evidence that 
the legislature of the State of New-York, when they created this 
peculiar jurisdiction, meant to place the trial by jury, in justice’s 
64 
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courts, upon a different footing from that in which it stands in other 
courts? that they meant to invest the Supreme Court withja 
right to overhaul the merits of verdicts given in these tribunals? 
That they have made no provision for such a proceeding, is, to us, 
a satisfactory proof, that they did not contemplate it; and we 
think that this further appears, from. the very purpose for which 
justice’s courts were erected ; for it was undoubtedly meant, that 
they should be a summary jurisdiction, for the dispensation of local 
justice, in controversies of small amount; and that their proceed- 
ings should be subject to no revision, upon any grounds, other 
than what might might be necessary to confine them within the 
limits assigned to them. ‘The act by whicli they were created, de- 
clares that their judgments shall not be revised by writs of error; 
and the reason why it does so, is, as we conceive, because upon a 
writ of error, the whole legal merits of a judgment are open to ex- 
amination ; not only the question of jurisdiction, but every other 
question of law that presents itself upon the face of the proceed- 
ings. Wecan not image what other motive the legislature could 
have for this inhibition. They appear to us to have foreseen, that 
to permit the proceedings of these tribunals to be revised by that 
process—to leave them open to examination upon every ground of 
law, as in other courts, would be creating a source of endless litiga- 
tion; would deprive them, in a great measure, of their summary 
character, and almost entirely defeat the great end for which they 
were erected. ‘To avoid this, they forbade the bringing of writs 
of error, upon such judgments, and declared that they should 
be subject to revision by certiorari only—a species of process par- 
taking of the character, and, in some respects, performing the of- 
fice of a writ of error ; but differing from it in this essential particu- 
lar, viz. that its only fair and legitimate object, in civil cases, is to 
inform the court above, not whether the decision of the court below 
is right upon the merits, but whether the latter court has kept with- 
im the limits of its jurisdiction. ‘This is also one of the objects of 
a writ of error; but of a certiorari, when used as a writ of error, 
ina civil cause, it is the sole object. This writ is frequently used 
for purposes no way analogous to the purposes of a writ of error; 
it serves often as a mere medium of communication between one 
court and another—as, to remove a cause for the purpose of trial, 
or a judgment for the more convenient issuing of execution, and 
many other similar ends; but with this class of its functions we 
have nothing to do at present. The question we are discussing Is; 
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to what extent may a court go upon a certiorari, when used quasi 
a writ of error, in civil cases? And we say that they can only 
inquire, whether the court below has exceeded its jurisdiction. 

There are two cases in the English reports, from which we think 
this will manifestly appear. The first of them is the case of the 
King against the Inhabitants of Oulton, Burrows’ Settlement Ca- 
ses, p. 64. where, upon appeal, an order for the removal of a pau- 
per was affirmed by a court of general sessions, through a clear 
mistake upon a point of law. The counsel for the appellant par- 
ish, took an exception at the hearing of the appeal, and prayed the 
court to state a special case, for the opinion of the Court of King’s 
Bench. This the Sessions refused to do; and, thereupon, the 
counsel drew up a paper, soinewhat in the form of a bill of excep- 
tions, and tendered it to the court to sign, which they did, = 
certiorari being afterwards brought, this paper was annexed to the 
return of it, and sent up along with it, to the Court of King’s 
Bench. On the 29th of April, 1735, a motion was made for a rule 
to show cause why the order of the Sessions should not be quash- 
ed; and counsel were heard on the subject. Nothing, however, 
was then decided upon; but, a few days afterwards, Lord Hard- 
wicke mentioned the case, and inquired, to what purpose should 
the court grant the rule? observing that he did not see how they 
could ever make it absolute, since the Sessions had not stated a 
case, in the usual form, by entering it in the order ; but had merely 
returned a bill of exceptions, which the court could not regard, as 
this was a case in which a bill of exceptions would not lie; and of 
this opinion was the court. 

The day following, the counsel for quashing the order, moved 
for a rule to show cause, why the return should not be amended, by 
inserting a special case in the order. This rule came on to be heard, 
in November following, when the court discharged it, being unan- 
imously of opinion that they have no power to compel the Sessions 
to state a special case; or, in other words, that they had no right to 
revise the proceedings of the Sessions, upon the merits; for if 
they had supposed themselves to pessess that right, they would not 
have suffered the Sessions to prevent their exercising it, by refu- 
sing to ‘state a case in the ordinary way—in that way, in which 
alone, according’ to the usual course aud practice of the court, in 
cases of this description, the merits would be brought before it ; 
viz. by entering it in the order of affirmance. ‘They would have 
sent the case back to the Sessions, with directions to amend the or- 
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der by setting forth in it the facts ; and as they declined doing this, 
it is clear, upon the merits, they considered themselves as having 
no right to review the adjudication, though manifestly wrong. It 
is a settled principle, in all these cases, that the court can take no 
notice of any thing that is not contained in the body of the order. 
If the Sessions had stated the facts in the body of the order, the 
Court of King’s Bench would have gone inte'the merits ; for when 
this is done, it appears by the books, to be their invariable practice 
todo so. But the Sessions are not bound to enter their proceed- 
ings in this manner; they are at liberty to exercise their own dis- 
cretion on the subject, and the right of appeal upon the merits, de- 
pends on their discretion—they may either grant the party an 
opportunity to have their adjudication revised, or may withhold it. 
ut it is not so with the question of jurisdiction ; for it is always 
required, that these orders shall be so drawn up, that it may appear 
on the face .of- them, that the Court had jurisdiction. By the 
English statutes, it is required that the appeal from a justice’s or- 
der, shall be made at the next court of general sessions, and if it 
be not made they, the court has no jurisdiction; and it has been 
therefore held, that the session’s order must set forth the date of 
the justice’s order, to the end, that it may be seen whether the ap- 
peal was made at the next general sessions. And so again, if the 
case be adjourned, the adjournments must be stated for the same 
reason. Now the writ of certiorari, is of the same nature in all 
other civil cases, as in settlement cases, and must be governed by 
the same principles. As applied to summary convictions, of pet- 
ty offences before justices of the peace, there are indeed other 
principles that govern it; in such cases it performs, in all respects, 
the office of a writ of error, and brings up the proceedings of the 
court below, to be examined, as well upon the merits, as upon the 
question of jurisdiction; for the courts here thought that it would 
be a great evil to hold, that adjudications of this sort, affecting the 
liberties of men, are subject to no revision, other than what may 
be necessary to ascertain whether the justice to whom this summa- 
ry power is entrusted, has kept within the limits of his authority ; 
since that authority is often from necessity placed in the hands 
of men ignorant of the law, and who from the mere want of in- 
formation, must frequently do great injustice; to say nothing of 
the danger of a wanton abuse of the power, which there would 
certainly be great reason to apprehend. Hence they require in 
all such cases, that the justice before whom the ease is tried, shall 














JOHNSON’S REPORTS. 497 


enter his proceedings at large on the record of conviction, and 
shall fully set forth both the facts and the evidence, to the end, 
that if the party shall think fit to bring his certzorart, the court 
may not only see whether there has been an excess of jurisdiction, — 
but also, whether right has been done upon the merits. 

The same question that presented itself in the case of the King 
vs. Oulton, again arose in the case of the King vs. the inhabitants 
of Preston upon the Hull, Burr. Sett. Cases, 77, and was decided 
in the same way; and these two cases satisfy us, that the legiti- 
mate object of the writ of certiorart in civil cases, is merely to 
bring up the judgments of inferior tribunals proceeding in a sum- 
mary way, to be revised upon the question of jurisdiction—to 
keep them from transcending the bounds of their authority ; with- 
in which the law leaves it to themselves to do justice upon what 
principles they may see fit. This is certainly entrusting them 
with a very dangerous power, but one which the exigencies of so- 
ciety render it necessary, sometimes, to place in their hands. 

Summary jurisdictions, for some purposes, are indispensable ; 
we think, however, that it has been too much the policy of modern 
times, both in England and in this country, to multiply them; and 
especially in the State of New-York, where they are not only far 
too numerous, but are entrusted with much too large a share of au- 
thority. What is the exact number of justices of the peace in 
that State, we are not able to say, but we can not think that there 
are less than two or three hundred, and they are invested with 
a civil jurisdiction, extending to all matters of contracts not ex- 
ceeding the value of fifty dollars. The statute by which this ju- 
risdiction is conferred, places it at the election of thier party, to 
have his cause tried by a jury; yet it declares, as we have above 
mentioned, that no judgment rendered by a justice shall be subject 
to revision by writ of error, and that the only mode of revising 
such a judgment, shall be by certiorari, which, acceding to our 
notions of that writ, gives to the proceedings of these tribunals, 
asummary character; excluding all inquiry into the merits of the 
cases tried before them, but leaving them open to examination, 
upon the ground of jurisdiction, and upon that alone. This, we 
must confess, does not appear to us to be wise legislation. The 
system is bad in theory, and it is still worse in practice—it is abso- 
lutely intolerable and impracticable—it never has been, and never 
can, or will be, carried into complete effect. The people would 
rise in arms to put it down, if the attempt should be made, and 
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they could not get rid of it in any other way; and it is this con- 
sideration, we presume, which has induced the Supreme Court of 
that State to hold, that the judgments of these tribunals, when 
brought before it upon a certiorari, are open to examination. upon 
the merits in the same way as upon a writ of error. That they 
ought to be subject to such examination in some way, we do not 
doubt, but to hold that they are so, upon a certiorari, appears to 
us, to be totally disregarding the provisions of the statute, and 
the nature of the writ. It is in effect, converting it into a writ of 
error, and confounding all distinctions between these two species of 
process. 

The civil jurisdiction of the justices of the peace, in that State, 
is, in our Opinion, one of the worst features in its jurisprudence; 
the whole plan and principles of the system, appear to us, to be 
radically wrong. Its first object is to make tigation cheap, and 
there is no surer way to make men litigious—especiaily the lower 
order of people, who in some parts of that State, are forever wor- 
rying each other, and disturbing the peace of their respective 
neighbourhoods, with petty law-suits, which are attended witha 
great loss of time, not only to the parties themselves, but to jurors 
and witnesses. 

Another avowed object of the system, is, to“ bring home jus- 
tice to every man’s own door ;” and this means nothing more than 
bringing it to the next tavern; where the losing party may seek 
consolation for his loss, in the virtues of whiskey, and the winner 
may testify his joy, to use an expression of Dr. Darwin, by libe- 
rally “ ingurgitating” the same generous potation. To make a 
bar-room the sanctuary of justice, is degrading the dignity of the 
law, and leaves men to associate its name with scenes of riot and 
confusion. It gives occasion to idle and dissolute persons to col- 
lect together and indulge their favourite propensities, and is the 
means of begetting these propensities in great numbers of men. 
and finally ruining them, who, without the temptation to which 
such scenes expose them, would be honest, sober and industrious, 
and pass through life with credit. It has altogether a most de- 
moralizing and injurious effect upon society ; an effect which far 
out-weighs, in our opinion, all the conveniences that attend this 
mode of dispersing justice. 

Foreigners who have visited our country, have often remarked, 
that there is no part of the world where men are so fond of litiga- 
tion, especially among the lower Classes, as they are here. 











JOHNSON’S REPORTS. 499 


Whether this is true or not, having never been abroad, we can 
not pretend to say; but certainly, the partiality of the people of 
the State of New-York, to the system of justice’s courts, and the 
almost infinite pains they have taken to improve and perfect it, 
give some countenance to the assertion, at least with respect to 
them. Nor should we be surprized to find, that such is the fact 
throughout the United States; and the explanation of it is rather 
creditable to us than otherwise, since it seems to be the rational 
result of a well regulated state of society. It arises from that 
respect which is every where paid to civil institutions, and which 
forces into the channel of legal controversy, all those contentions, 
and quarrelsome humours, which are common to the whole human 
race, and in one shape or another, will always find vent. Man is by 
nature a pugnacious animal—he is prone to contention, and where 
the fear of the law, or his own sense of reason and propriety, 
withholds him from gratifying this spirit, by breaking his neigh- 
bour’s head, he naturally seeks to make the law itself the means 
of indulgence. This is certainly an honourable, and we think, a 
satisfactory explanation of the alleged litigiousness of our coun- 
trymen. The spirit, however, requires to be checked. The sys- 
tem of justice’s courts which exists in the State of New-York, 
tends strongly to encourage it, and ought to be discarded; but 
there is no hope that this will ever be done, for, notwithstanding 
all the evils that attend it, there has-always,been, and no doubt al- 
ways will be, a large majority of the people so much attached 
to it, that they will not consent to give itup. It has certainly fail- 
edin one of its ends, viz. that of cheapening litigation in petty 
causes. It has furnished what i$ undoubtedly a great desideratum 
inevery system of laws—a cheap and expeditious mode of col- 
lecting small debts, which are not disputed, and to this object it 
ought to have been confined ; but in controverted cases, instead 
of diminishing the expenses of legal proceedings, and rendering 
them less dilatory, it has made them both more tedious and more 
expensive. For, if there is any ground whatever for doubting the 
correctness of the justice’s judgment, as there generally is more or 
less, the losing party will not rest ‘satisfied with it, but will bring 
his certiorari, and endeavour to set it aside in the Supreme Court; 
where we have known causes of this sort to be a twelvemonth pend- 
ing, and where even the counsel fees of either party amount often 
to an expense equal to twenty times the amount in controversy, 
to say nothing of the taxable costs. We are fully persuaded, that 
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this was not contemplated by those who originally contrived the 
system. They meant to prohibit all this, and did prohibit it, when 
they forbid the bringing of writs of error, upon the judgments 
rendered in these courts; nor had they the most remote idea, that 
this prohibition would be evaded, by converting the writ of certiora- 
vz into a writ of error, and suffering the same questions to be agi- 
tated upon the former writ, as upon the latter, and much less did 
they think that these judgments would be subjected to a new 
species of revision, wholly unknown to the common law in any 
case, and would be considered liable to be examined upon matters 
of fact, and this too, even after the verdict of the jury. The Su- 
preme Court of the State of New York, and we must take the lib- 
erty to say it with deference, do not appear to us to have sufficient- 
ly considered either the object and meaning of this prohibition, or 
the effect of assuming so large a power with respect to the courts in 
question. 

It would certainly have been going far enough, to hold, that their 
judgments were liable to revision upon legal greunds—even that, 
we conceive, would have been a virtual repeal of the provision con- 
cerning writs of error; but perhaps the exigencies of the commu- 
nity required it, and if it had not been done by a judicial decision, 
an act would have been soon passed for the purpose; though, to 
repeat what we have said in another article, in this number, we do 
not altogether approve the plan of being decided out of a difficul- 
ty. We had much rather be legislated out of it. Had the court 
stopped there, they would at least haye done as much to diminish 
the evils of the system, by supplying the means of correcting the 
mistakes of ignorant justices, and* preventing a wanton or careless 
abuse of their authority, in the hands of bad men, as to increase 
them by opening a door to litigation which the legislature had clo- 
sed. But as it is, the balance of evil appears to.us to be greatly 
against the principles they have adopted; for if the verdict of a 
jury ought ever to be conclusive, it certainly ought to be so in the 
petty disputes which arise in these courts ; and to hold that it is lia- 
ble to be reversed, and set aside, even in such cases, and that too, 
by carrying the cause to another court, does not at all consist with 
our notions of wisdom and sound policy; it does not appear to us 
to agree with the genius of our law. 

It is time, however, that we were getting on with the second 
branch of the proposition with which we set out, viz. That the 
judgment of the Supreme Court ought not to have been carried up 
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to the court of errors: that the case was one of those in which a 
writ of error does not lie. 

We have stated ina former number, (No. 2. p. 206.) that the 
proper mode of proceeding upon a certiorari, as we conceive, is by 
motion and rule, and we now say, that a decision on a motion is 
not subject to revision by writ of error; and that a writ of error 
does not lie upon its: The court of errors of the State of New- 
York, have indeed twice decided that it does; first, in the case of 
John V. N. Yates, (6 Johns. Rep. 331 to 338.) and afterwards in the 
case of Clason and Shotwell, 12 Ib. 31. 

In general, we hold the adjudications of that body in high re- 


spect. We differ entirely from those who condemn the plan of 


referring the ultimate decision of legal controversies to the highest 
branch of the legislature. This has always been our favourite 
scheme, and if we had time and room, and the subject in which we 
are now engaged admitted it, we think we could easily show, that 
its practical effects, both in England and in the State of New-York, 
have, on the whole, been such as to strongly recommend it; yet, 
like all other tribunals, this court occasionally errs; we think it has 
done so in the cases just mentioned : and the following argument, 
we believe, will be found to contain a demonstration of the error. 
All legal proceedings naturally divide themselves into two gen- 
eral classes or descriptions, viz. into summary proceedings, and 
proceedings of record. But to make this proposition perfectly in- 
telligible, it is necessary to state precisely what is meant by a re- 
cord; and we say, that it means a concise history of any judicial 
proceeding, so drawn up and expressed, that the legal merits ap- 
pear upon the face of the narration. Now, as the law does not re- 
quire a record to be made of every judicial proceeding, of one as 
well as another, it becomes material to inquire, when it ought to be 
made, and when it should not; for a satisfactory solution of this 
question, will enable us at once to determine, whether any given 
proceeding is a summary proceeding, or a proceeding of record. 
And, in order to get at it, the proper way is, first to consider what 
are the several sorts of proceedings which the courts have been 
usually in the habit of recording, and what are those which they 
have been accustomed to omit recording ? This is a question to 
which the mind of every lawyer will at once furnish him with an 
answer. The courts have usually been in the habit of recording 
all proceedings by writ, bill, plaint, indictment, and information ; 
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and they have been accustomed to omit recording, all proceedings 
by motion and rule. 

There is reason to think, from the silence of the old reporters, 
with respect to motions, that in ancient times, this proceeding was 
wholly unknown. We all know that it was, at any rate, very un- 
frequent. The courts seem to have considered proceedings by 
writ, bill, and plaint, in civil, and by indictment and information, in 
criminal cases, as the only modes in which justice could be safely 
administered ; and from these, they were accordingly, for a long 
time, unwilling to depart. The reason was, because they saw that 
such a step would involve, also, a departure from these two great 
principles of the common law, viz. 1st. That all decisions of courts 
upon questions of law, shall be subject to revision, by some superior 
tribunal ;—and, 2dly, That all questions of fact, shall be deter- 
mined by a jury ; for which ends, those forms of proceeding had 
been purposely contrived, and to which they had always been 
found most admirably adapted. And when the attempt was first 
made to introduce the proceeding by motion and rule, it must have 
been manifest, andproba bly occurred to the courts, that if its object 
was, to accomplish the same ends by different means, it was unne- 
cessary ; since the means already in use, were sufficient. It was 
clear, therefore, that this could not be the object. And what then 
was it? They naturally presumed that if it was not intended that 
in this proceeding, questions of fact should be tried by a jury, it 
must necessarily be intended that they should be tried in some 
other way, (for in some way they must be tried,) and as there was 
no other way of trying them, but by referring them to the court 
itself, it was very evident that this was one of the objects in view. 
By the same reasoning, it was equally clear, that another object of 
the proceeding by motion and rule, must be, to exclude the liability 
of legal adjudications, to be revised by writs of error. At first, 
therefore, the courts. naturally viewed it with suspicion. But in 
process of time, as wealth and population increased, as the rela- 
tions of men became more multiplied and various, and business 
consequently augmented, there arose many questions of fact so in- 
disputable, that to insist rigidly on their being put into a train for 
a trial by jury, would be running the parties to a useless expense, 
and occasioning needless delay. It was likewise found, that there 
were many controversies, turning on points of law, which had been 
so often settled, and were so firmly fixed and established, that no 
man would ever think of making them the subject of a writ of 
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error, and the courts saw and felt the necessity of permitting cases 
of this sort to be brought before them by a motion; upon which 
there could be no issue taken, either of law or fact, and recording 
it, or causing a narration of the proceedings to be drawn up and 
entered in the accustomed mode, and instead of rendering a final 
judgment, to decide them simply by a rule. And this they did for 
the express purpose of excluding the trial by jury, and preventing 
writs of error. 

There are two cases, in Salkeld’s Reports, p. 400, which will 
serve to ilustrate these remarks. In the first, a feme covert, who 
lived by herself, and acted as a feme sole, gave warrant of attorney 
to confess a judgment, and afterwards moved to set aside the judg- 
ment, because she was covert ; but the court would not relieve her. 
but put her to her writ of error. 

In the other case, a motion was made to set aside an execution, 
upon suggestion of an agreement between the parties, made after 
the judgment given, viz. that the judgment should be upon such 
and such terms. Et per Holt, Ch. J. “ Where a judgment is con- 
fessed upon terms, it being in effect, a conditional judgment, the 
court will lay their hands upon it, and sée the conditions performed. 
But where a judgment is acknowledged absolutely, and a subse- 
quent agreement made, this does no way affect the judgment, and 
the court will take no notice of it, but put the party to his action 
on the agreement.” 

Whether these cases have been since overruled or not, we can 
not say ; but if either of the questions were now to arise, we think 
it would be differently determined. In the first case, for example, 
the fact of coverture does not appear to have been controverted ; 
and there could be no doubt that it rendered the judgment void. 
Why then did the court put the defendant to her writ of error? 
The plaintiff could not be desirous of having an opportunity to 
put the fact in issue, and bring it to trial ; neither could he hope in 
case a verdict should be found, and judgment rendered against him, 
to reverse that judgment by a writ of error; for the principle that 
a feme covert can not make a valid contract, had been long estab- 
lished, and was well known. The court, therefore, ought not to 
have hesitated about setting aside the judgment; and the reason 
why they did not set it aside, was probably the one we have stated, 
viz. their great jealousy of the proceeding by motion and rule. 
But at the present day, the subject, we think, would he differently 
viewed; and such a judgment would be set aside. 
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The same observations are manifestly applicable to the other 
case. The plaintiff made no dispute but that the fact was, as the 
defendant upon his motion alleged it to be; and there was, there- 
fore, no use in putting him to his action to try that fact, nor would 
he have been put to itin a modern court; but would have taken 
the effect of his motion. 

Having set out with stating, that courts of justice are in the 
habit of recording all proceedings by writ, bill, plaint, indictment 
and information, and that they do not record proceedings by mo- 
tion and rule, we think we have now succeeded in explaining the 
reason of the difference. It is simply this,—that the first mention- 
ed modes of proceeding, have been contrived with a view to the 
trial by jury, and to the revision of judgments by writs of error ; 
whereas the last has been introduced for the purpose of avoiding 
these, in certain cases, in which it is manifest, not only that the 
parties can be no sufferers, by such a diversion of the law from its 
ancient channels, but will greatly gain by it, in the saving of time 
and expense. In other words, it isa summary proceeding, and not 
a proceeding of record ; and a writ of error will not lie upon it, 
since to hold that it will lie, defeats one of the great ends for which 
the proceeding was contrived, and changes its very nature ; 
converting it, from a summary proceeding, into a proceding of 
record. 

It will be asked, no doubt, how then is an erroneous adjudication 
upon a motion to be corrected? ‘The answer to this question is, 
that courts ought not to interfere to give relief on motion, except 
where the case is so clear, that there is scarcely a chance of error. 
We are well aware, that they do not always adhere to this rule; 
buy every case in which they depart from it is a departure from 
principle, and, we humbly conceive, arbitrary and unjust: since it 
excludes the trial by jury, and prevents the writ of error. Where 
there is no fact disputed, and no point of law that admits of doubt, 
the case is a proper one for giving relief on motion; but if there be 
any ground for dispute, concerning either facts or law, the parties 
should be put to contest the matter in an action. 

Though we have never met with a case, in which the distinction 
between summary proceedings and proceedings of record, as above 
explained, is expressly stated, yet there are many cases to be found 
in the books, which appear to turn upon it. 

‘Thus in Wagoner’s Case, 8 Co. 128, it was objected upon the 
return of a habeas corpus, that the return consisted much in re- 
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cital, whereas the facts set forth in it should have been directly 
and certainly alleged; and to this it was answered and resolved by 
the court, that the question before the court was not upon a demur- 
rer, but on the return to a writ of privilege, upon which no issue 
could be taken, or demurrer joined; and that upon the award 
of the court thereon, a writ of error would not lie, and that con- 
sequently the same certainty was not necessary as in pleading. 
This doctrine of the court, as we take it, in substance, amounts to 
pretty much the same thing as if they had said that the writ of 
habeas corpus is a summary proceeding, in which, if the prisoner 
is entitled to relief at all, he is entitled to it without delay, and 
consequently, there can not be a trial by jury, or a writ of error, 
and to exclude these, the courts omit to record their proceedings 
upon that writ. It is intended to be festinum remedium ; and to 
hold that a writ of error may be brought upon it, is to defeat the 
levy and the proceeding. Ifthe prisoner may bring a writ of error 
upon an award of the court against him, the party by whom he is 
detained, may bring error upon award in his favour, directing 
him to be discharged. The writ of error, if proper steps be taken 
upon it, will operate as a supersedeas to stay the discharge of the 
prisoner, and will thus entirely disappoint him in his object, which 
isto obtain a speedy deliverance. It has been thought a very 
great hardship, that when an application to be discharged upon a 
habeas corpus, has been denied in an inferior tribunal, the prisoner 
should not be permitted to take the opinion of some superior 
court upon the correctness of the decision, and get it reversed, if 
wrong. But we could never perceive the hardship, for in a case 
that is perfectly plain, and where it is manifest that the prisoner 
is unlawfully kept in custody, no court would refuse to discharge 
him. The fear of public opinion, which judges can no more help 
feeling than other men, will always be a sufficient security against 
this, even in most arbitrary times ; unless, indeed, public opinion 
happens, as it sometimes does, to be on the side of power; and 
then there is no security in any thing. And where it is not clear, 
that the party is entitled to his discharge, that is'to say, if there 
be any reasonable doubt, upon any ground, either of fact or law, 
he ought to be continued in prison until that doubt can be properly 
solved; until matters can be put in a train for bringing the facts 
before a jury, and presenting the questions of law in such a shape, 
that if the decision of the court be erroneous, it may be corrected 
by a writ of error. In Wagoner’s case, for instance, where the 
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prisoner was arrested and detained in prison, upon process issued 
against him out of the Mayor’s Court of the city of London, in 
an action of debt, to recover a penalty which he had incurred by 
a violation of the by-laws of the city, in exercising the trade of a 
tallow chandler, within the city, without being a freeman; if there 
had appeared to be any doubt upon the matters of fact, viz. 
whether there were any such by-laws as those set forth in the re- 
turn—or, whether Wagoner was, or was not a freeman—or, 
whether he had exercised the trade of a tallow chandler within the 
city: or, if there had been doubt upon the matter of law, whether 
the city of London have a right to make by-laws—or whether the 
by-law stated in the return, was good and valid, the court would 
have been as much bound to remand the prisoner, as they were 
upon the actual state of the case in which no such doubts existed. 
It would have been their duty to send him back to await the de- 
cision of the Mayor’s Court upon these questions, before whom a 
suit was already pending, in which they might be brought up, and 
from whose determination, the law gave him his appeal by writ of 
error, to the higher tribunals. Nor could Wagoner, with reason, 
have complained of such an award on the ground of its subject- 
ing him to along imprisonment, for this being a civil case, it was 
in his power to obtain bail pending the action, if he wished it, and 
was aman of sufficient substance; and if he had no friend to be 
his bail, that was the misfortune of his circumstances, and not the 
fault of the law; and the same thing might be said of every civil 
case. The remark, it is true, would not apply to a criminal case; 
but criminal proceedings are in general soon decided, and no man, 
in aregular course of law, carried to its full length, can long 
suffer unjust imprisonment from false accusations, or by illegal 
process, and it is better that a few should suffer it in cases where 
there is doubt, than that the great end of the writ of habeas corpus 
should be liable to be defeated in cases where there is none, by 
adopting a practice in relation to that writ which puts it in the power 
of the author of the imprisonment, to protract it for an indefinite 
period, even after the court has ordered the prisoner to be discharg- 
ed, by bringing a writ of error. 

In the case of the Dean and Chapter of Trinity Chapel, Dublin, 
$ Modern. 28, where a writ of error was brought upon an award 
of aperemptory mandamus, it was helu by all the judges of Eng- 
land, that it would not lie; and the reason which they gave was, 
“that it was against the nature of a writ of error, to lie on any 
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«judgment but in cases where issue may be joined and tried, or 
“where judgment may be had on demurrer; and that therefore, 
“jt would not lie upon a judgment for a procedendo, or upon the 
“return of a habeas corpus.” But an issue can not be joined 
and tried, nora judgment rendered on demurrer, except in pro- 
ceedings by writ, bill, plaint, indictment, or information, that is to 
say, in those proceeedings which courts of justice are in the habit 
of receiving, and which are therefore denominated proceed- 
ings of record. The court say “ it is against the nature of a writ 
of error” to lie upon any other proceeding, and this is precisely 
the doctrine which we have above stated, with this difference only, 
that our proposition in substance, is, that it is against the nature 
of all other proceedings beside these, to subject them to be re- 
viewed by a writ of error. 

In the well-known case of the Aylesbury Constables, in 1705, 
§ State Trials, 90 to 175, after the Court of K. B. had ordered 
Paty, and the others who were brought before it, on the habeas 
corpus, to be carried back to prison, on the ground that the House 
of Commons were sole judges of the offence charged against the 
prisoners, and by which they had been committed, for a contempt 
ofits authority ; very justly and properly holding, that no other ju- 
dicature had a right to interfere with them in the exercise of their 
discretion on the subject ; Mr. Lechmere, who was of counsel for 
the prisoners, moved that the judgment should be entered of 
record, to the end, that the prisoners might have an opportunity of 
bringing a writ of error. Lord Chief Justice Holt, who had been 
in favour. of discharging them, in opposition to the other three 
judges, who decided in favour of remanding them, inquired of the 
clerk of the crown, how they entered such judgments, who an- 
swered, that they did not enter them at all; but that the prac- 
tice was merely to indorse a remittitur on the writ. Holt, however, 
insisted that they ought to be entered, and directed the counsel to 
eome to his chambers, and bring precedents, that he might settle 
the form of the entry; and this was accordingly done. But the 
propriety of the proceeding was not argued: the question 
whether a writ of error would lie in such a case, was not distinctly 
presented to the consideration of the court. It was indeed warm- 
ly disputed between the House of Commons and the House of 
Lords ; and the Queen prorogued the Parliament for the purpose of 
putting an end to the controversy ; but the point was not judicially 
determined. The Commons certainly had the best of the argu- 
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ment; and we believe it is now pretty generally conceded, that 
they were right, and that Lord Holt was mistaken. The Opin- 
ions of that great man are deservedly held in high respect, but in 
times of party heat and excitement, the opinions of judges, as well 
as those of other men, will be more or less influenced by party 
considerations. This was probably the case with Lord Holt ; and 
his single opinion, therefore, in this instance, is not entitled to 
much regard. 

The case of Brass Crosby, the Mayor of London, who was 
also committed for a contempt of the House of Commons, in 
1771, is very similar to that of the Aylesbury Constables. He 
was brought before the Court of Common Pleas, and was remand- 
ed by the unanimous opinion of the court, who, following the 
precedent set by Lord Holt, commanded a record to be made of 
the judgment, which was done; and the record is set forth at 
length in the 3 Wilson, 188, where the case is reported. But the 
question whether a record ought to be made, and whether a writ 
of error would lie, was not raised or argued: and we therefore, 
think this case no better: authority for recording such proceedings, 
than the other. 

The case of Clason and Shotwell, 12 John. Rep. 31, already re- 
ferred to, deserves particular attention. ‘That was a case of an 
indictment and conviction for a forcible entry and detainer, upon 
which the party against whom the force was alleged, was turned 
act of possession. He applied to the Supreme Court for a writ of 
re-restitution, upon affidavits disclosing a case of great hardship 
and oppression, and it was granted to him. Upon the award of 
this writ, a writ of error was brought by the opposite party; and 
the cause was carried up to the court of errors, when the ques- 
tion arose, whether a writ of error would lie in such a case, and 
was decided in the affirmative. This we do not scruple to say, 1s 
one of the most extraordinary decisions we have ever met with; 
and if it shali be hereafter regarded as law, and be followed up to 
the full extent of the principles upon which it proceeds, will pre- 
duce a most mischievous effect. His Honour Chancellor Kev 
protested strongly against it; and the speech which he made on 
the occasion, is remarkable for strength of reasoning and energy 
of expression; it is a masterly specimen of judicial eloquence, 
which does him infinite honour; and we think we can not bring 
this article to a more appropriate close than by presenting out! 
readers with a single extract from it. It appears to us to speak 
volumes on the subject. 
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Having stated the general principle, that a motion is an appli- 
cation to the discretion of the court, and that a matter resting 
in discretion, is not subject to revision, by writ of error, and 
having fortified this position by referring to several adjudged 
cases, he proceeds to point out the consequences of the doctrine 
against which he was contending, and, among other things, ob- 
serves, that “Ifevery order in every such case, founded upon 
affidavits, be a judgment on which error may be brought, it must 
lie as well from a County Court, as from the Supreme Court to 
this. And what a harvest would then arise for the activity of the 
profession? No considerate man can contemplate without terror, 
the abuses of such an innovation. A wise lawyer will, no doubt, 
provide competent organs, through which all private rights may 
be persued, and all private injuries redressed; but he will never 
open too wide, and too freely, the door to the never-ceasing spirit 
of litigation. If he does, law-suits will become a public griev- 
ance. » Justice will be strangled by the very means devised for her 
protection. ‘The delay, vexation, and expense of suits, will be- 
come intolerable. We are all, no coubt, apprized of the heavy 
tax to suitors, which appeals to this court produce, not only by the 
sum in which the losing party is amerced, but by the heavy extra 
fees which each party is obliged to pay to their learned counsel. 
If we become, therefore, too loud and seductive in our calls for 
business, and if we open to the sharp-sightedness of avarice, new 
avenues to litigation, we shall most assuredly perplex and agitate 
the whole current of justice. The love of gain, and the obstina- 
cy of contention, are active, as well as deep rooted principless in 
the human breast. No man, who can well afford it, will desist 
from contending with his antagonist on every point, and on every 
motion capable of doubt, until he has taken his chance of a final 
decision in this court. The lover of quiet will hate such endless 
contention. The man of moderate means will become faint in 
the contest. Small claims will be relinquished as not worth the 
expense. ‘The diffident suitor will yield to the presumptuous ; 
and the rights of the poor will frequently be crushed under the 
overbearing oppression of the rich. Nor must we indulge the 
hope, that this can be an fmaginary picture. I know better. 
The business of the Supreme Court depending on affidavits, and 
not involving any final decision on the merits, is almost inconceiv- 
able. The average number of cases must certainly exceed five 
hundred, and probably may, a thousand, which are annually 
66 
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brought before that court upon special motions, and decided upoi 
affidavits. Each of these cases is an application to the sound dis- 
cretion of the court; and writs of error will lie in all these cases, 
and bring up all these enormous piles of affidavits, with just the 
same propriety as in this case. And can there be any member of 
this court, who can even think of such an enterprize, without 
feeling the whole head sick, and the whole heart faint? Can this 
court wish, and much less meditate, to depart from the precedents 
set us by wise men, who have gone before us, and of opening the 
door of review to such a flood of extraneous matter, depending 
on the sound discretion of the courts of law. It would require 
our whole time for the whole year. Even then, we should fail; 
for we could neither sustain the labour, nor command the atten- 
tion. The attempt would terminate in public misery, and in our 
own confusion and disgrace. I speak as to wise men, the truth in 
soberness, and I hope without offence.” 

This is certainly a powerful strain of argument; and we think 
that no candid man can peruse these remarks, and fail to be con- 
vinced of the absurdity of the doctrine, that a writ of error will 
lie upon a motion. It appears to us a monstrous anomaly, tend- 
ing to the utter overthrow of justice. 





REVIEW. 


Reports of Cases argued and determined in the Superior Court of 
Judicature, of the State of New-Hampshire, from September, 
1816, to February, 1819; by NarHanireL ApaAms. Exeter: 
printed for the proprietor, by J. J. Williams. 1819. 


Autnoucn this volume is not entirely free from the 
fault of prolixity—the common fault of all modern reports—yet, 
we have found it on the whole a very good book, and do not hesi- 
tate to recommend it to the perusal of all those who may be led, 
either by interest or curiosity, to inquire what are the laws of 
New-Hampshire, and how justice is administered in that State. 
It contains about one hundred cases, which, together with the in- 
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dex, fill three hundred and eighty-eight pages; averaging near 
four pages to a case, and this we think is a little too much. By 
far the greater part of them, it is true, are considerably below this 
average ; but there is now and then, one which goes greatly beyond 
it, and is suffered to occupy as much room as ought to suffice for 
four or five. The case of Merril vs. Sherburne et al. p. 199, is one 
of them; it consists of eighteen pages, and though the question 
involved in it was one of great local importance, viz. whether the 
Legislature of the State of New-Hampshire, can, constitutionally, 
grant a new trial ina court of law; yet we think eighteen pages 
too much space to be given to any case whatever; especially in an 
age when law books are so rapidly multiplying, as they are in this. . 
With the exception, however, of being now and then a little too 
long, the cases contained in the volume before us, are well re- 
ported ; the statements of facts are clear, and concise; the argu- 
ments of counsel are sparingly given, and the opinions of the 
judges contain a great deal of good sense, and strong reasoning : 
and what especially recommenis them to us, they are wholly free 
from all affectation and parade of learning. The judges of New- 
Hampshire appear to be straight forward business men, and are 
contented with the possession of knowledge, without idly and os- 
tentatiously displaying it, upon occasions which do not call for it, 
and where it can be of no possible use. 

#So much for the manner in which this work is executed ; and as 
for the doctrines contained in it, there are very few of them to 
which we do not cordially assent. But there are some, and we 
feel ourselves bound to point them out. 

The case of Tomson vs. Ward, p. 1, is a case of this kind. 

Bex, J.—In giving the opinion of the court, states the question 
to be, “whether the act of cancelling an unrecorded deed by 
agreement of the parties, with intent thereby to revest the title in 
the grantor, at a time when no other persons have acquired rights 
in the land under the conveyance to the grantee, operates as a 
reconveyance by the laws of New-Hampshire r” 

And proceeding to consider the question upon the statutes of 
that State, in relation to the recording of deeds, he observes, that, 
“A deed of lands duly executed and delivered, though it be not re- 
“corded, vests the title in the grantee as against the grantor, and 
“his heirs, and all subsequent claimants under the grantor, having 
“ prior notice of such deed. 

“ By the statute of February 10, A. D. 1791, entitled ¢ An act de- 
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claring the mode of conveyance by deed,’ sec. 1, itis enacted 
that no title to real estate, greater than estate at will, shall be 
passed but by some instrument in writing. 

“If this therefore,’ he continues, “ were a new question, and 
‘“‘ the language of the statute of 1791, were to receive what appears 
‘¢to be its most natural construction, the act of cancelling an-un- 
“recorded deed, would not amount to a conveyance. This is not, 
¢¢ however, anew question. The statute of February, A. D. 1791, 
“is, as it respects this question, substantially a copy of a statute of 
“the province of New-Hampshire, passed A. D. 1719; and long 
‘before the revolution, the courts of law of the province, had 
*‘ given a construction to the words of the statute in relation to the 
‘question under consideration. ‘They had decided, that as be- 
‘tween the parties to an unrecorded deed, the fee did not so pass, 
but that a cancelling of the deed, by agreement of the parties, 
“destroyed what they seem to have considered an inchoate title 
“in the grantee, leaving the grantor in possession of his former 
title. 

“ That this was the settled construction of the statute before the 
“ revolution, is as satisfactorily ascertained, as any question of this 
“nature can be. ‘Tradition, as well as the recollection of the 
“oldest members of the profession of the law in this State, agree, 
“that such was the ancient and uniform construction of the 
“¢ statute ;” and this construction, in the case under consideratigp. 
the court adopted. 

At the common law, and independently of the registry acts of 
the State of New-Hampshire, there could be no doubt as to this 
question. It has been repeatedly determined, that the mere can- 
celling of a conveyance does not operate as a re-conveyance. 
Palm. 403. Latch. 226, and Gilbert’s Law of Evidence, 109. 110. 
2 A. Bl. 263. 

The Supreme Court of the State of New-York, have acknowl- 
edged this principle, in the case of Jackson vs. Chase, 2 Johns. Rep. 
57-3 a case which we shall presentiy cite for another purpose. 
This decision then, is at variance with several very respectable au- 
thorities ; to which it opposes no argument, but the practical con- 
struction of the registry acts in question, and even of this there was 
no evidence but mere “ tradition, ahd the recollection of the oldest 
member of the bar.”” Admitting, however, that these acts had always 
been thus understood and acted on, yet we think that a construction 
which had evidently grown out of crude and imperfect notions of 
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jaw, when the State was in its infancy, eught not to have prevailed 
in the present enlightened period. It was a vulgar error, into 
which the courts and the Jawyers of New-Hampshire had fallen, at 
a time when neither the courts nor the lawyers of New-Hampshire, 
or,of any other part of the country, knew much more of law than 
other people. It was a mistake that ought to have been corrected, 
as soon as it was discovered. ‘The court say, indeed, that “ many 
titles to real estate depend on this construction, and it would be of 
great public inconvenience to unsettle the question.” As for this, 
an act of the legislature, confirming all such titles, would have ob- 
viated the danger, and such an act, in our opinion, ought to have 
been passed; we think it a great deal better to be legislated out of 
a difficulty of this sort, than to be decided out of it. It isa very 
trite saying, but, nevertheless, a very wise one, that it is the busi- 
ness of a judge, jus dicere and not jus dare ; and courts of justice 
ought never to forget it. 

In the case of Gall ys. Parrot and another, p. 28, it was decided, 
that “ in an action by a parent for the services of a minor (infant) 
son, the measure of damages is the value of those services, and not 
any special contract made with the son.” Now, admitting that a 
parent has a right to the services of his children until they arrive 
at the age of twenty-one years, this may be correct. But that isa 
proposition, to which we are by no means prepared to assent. 

We are not aware, that, before this case was decided, it had ever 
received the sanction of judicial authority. We therefore consider 
the question as open for discussion, upon principle; and if there is 
any principle, upon which such a doctrine can be sustained, it must 
be some principle of the law of guardianship, which we are quite 
confident contains no rule that will bear out this case. 

As for the law of parent and child, the question does not imme- 
diately depend on that; it is only as guardian of his child, that a 
father can have any right to his services. The parent is bound to 
provide for the child, and, while he is of tender years, has a right to 
the custody of his person. But the obligation of maintenance, 
does not, as we see, create any right in the parent, to compel the 
child to labour: that is, it does not necessarily create such a right. 
If the parent is himself poor, and the child of sufficient ability to 
labour, perhaps in reason and justice, as long as he continues under 
age, and remains with his parent, he ought to be regarded as a ser- 
vant, and, of course, is bound to obey his parent’s commands ; 
whether he is commanded to labour, or to do any other reasonable 
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thing: and in this light the law does regard him. But, suppose 
the parent to be a man of fortune; as long as his children continue 
under the same roof with him, they are certainly bound to obey 
his reasonable commands; and, if they neglect or refuse, he may 
chastise them, and enforce obedience ; yet what would be a reason- 
able command, in the case of a poor man, might be a very unrea- 
sonable one, in the case of arichone. A poor man might, very 
reasonably, require his son to do any menial services, or to perform 
the most servile labour; but this would be a very great abuse of 
parental authority, ina rich man; and if, in case of the child’s diso- 
bedience, he should attempt to compel him by force, it is a question 
well worthy of consideration, whether the child might not maintain 
an action against the parent, for an assault and battery. The obli- 
gation to provide for the child, is not satisfied by merely feeding, 
-clothing, and lodging him; the parent is also bound to educate 
him, according to his means, and his condition in life; and al- 
though the latter branch of the obligation may be considered as 
belonging to that class of obligations which are called “ imperfect,” 
and which the law does not take upon itself to enforce, yet we 
think it ought to be holden, and, if the question should ever arise, 
would be, that if the parent will not educate his son, himself, he 
has no right to prevent him from making use of his own best exer- 
tions to obtain an education; that the son is, in such a case, master 
of his own time, and may bestow his attention and labour on what 
objects he pleases. ‘This of course, can only be true after the son has 
arrived at the age of discretion, and possesses sufficient understand- 
ing to judge for himself. For the purpose of making contracts, 
the law has fixed this period at the age of twenty-one, and, for all 
other purposes, at the age of fourteen, as we shall presently en- 
deavour to show. Until a child arives at the last mentioned age, 
he is regarded in the law, as wholly incompetent, from the tender- 
ness of his years, to take care of himself; the law does not trust 
him to decide for himself, nor to have the custody of his own per- 
son; but gives it to the parent, if living. The father has a right 
to it, in the first instance ; if the father be dead, it then devolves on 
the mother, and if there be no mother, it belongs to the guardian. 
During this period of tutelage, we are not aware that the law 
has prescribed any limits to the authority of the parent, as far as 
relates merely to the labour and services of the child. The power 
of the parent, must, in this respect, necessarily be discretionary, 
and , consequently, subject to no control, unless the parent grossly 
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abuses it. He has a right, as we conceive, to employ the child in 
any way that he may see fit: he may set him about any sort of la- 
bour, and may depute his authority to another; or, in other words, 
he may bind him out as an apprentice, and the child can be com- 
pelled to serve under the indenture, as long as the authority of the 
parent lasts; that is, until he arrives at the age of fourteen: at 
which time, we think we may venture to say, he becomes his own 
master—is entitled to the custody of his own person, and may go 
where he pleases. He is, in effect, completely emancipated from 
the authority of the parent; he may then determine to leave his 
parental roof, may choose his own pursuits, and the earnings of his 
industry will be all his own. Still he can not have the care of 
his own estate, or rather, he can-make no contracts concerning it, 
until he reaches the age of twenty-one. 

Yet we are by no means sure, that he may not exercise any pow- 
er-over it, which does not involve the right of making contracts, or 
rather, of binding himself; for there certainly are many contracts 
which an infant may make, and which are just as binding on him, 
as they would be on an adult. He may buy or sell a horse, for ex- 
ample, and, if no undue advantage be taken of him in the bargain, 
if it be manifest that the contract has been fair and equal, and that 
he has been no sufferer by his youth and inexperience, we think it 
would be hard to say that the transaction was voidable, and that he 
might maintain an action of trover to recover the value of the 
chattel sold, in the one case, or an action for money had and re- 
ceived, to recover back the money paid for it, in the other ; for if 
this were so, a child of six years old, might bring an action every 
day, for a penny-worth of sugar-plums. 

But, whatever may be the rights of an infant, after he has at- 
tained the age of fourteen years, as to his estate, these are not, at 
present, the subject of our inquiries; we are now considering his 
rights over his own person, to the custody of which, we contend he 
becomes, from that period, fully entitled. As this is a point of no 
small importance, and as this, we believe, is the first time that the 
doctrine has been directly advanced, we shall make no apology to 
our readers, for the following remarks in support of it. 

The parent has no other rights over the child, than what he pos- 
sesses in the character of a guardian; and, to determine what 
these are, it is necessary to consider what are the several sorts of 
guardianship acknowledged by our law, and, what is the authority 
of a guardian in each of his different characters and capacities. 
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On this subject, we can not consult a better authority than Lord 


Coke, who says, in1 Ins. 88.6. “It is to be observed, that in the 


“laws of England, there are three manner of gardianships, viz. 
“by the common law, by statute law, and by custome. By the 
“common law, there are four manner of gardians, viz. gardian in 
“chivalry, (whom Littleton hath described before sect. 103 ;) gar- 
“ dian by nature, as the father of the eldest son, of whom Littleton 
“hath spoken, sect. 114; gardian in socage, treated of by Little- 
* ton, in this section, and gardian per cause de nurture ; all frequent 
‘in our books. 

“By statute, viz. the statute in 4 and 5 Phil. & Mar. of women 
‘¢ children ; and that is in two manners, either of the father or moth- 
‘er, without assignation ; or of any other to whom the father shall 
‘‘ appoint the custody, either by his last will, or by any act in his 
“ life time, whereof you shall read at large in Ratcliff ’s case, in my 
‘¢ reports. 

“ Lastly, by custome, as of orphans, by the custome of the city 
“ of London, and ef other cities and boroughes.” 

The statute 4 and 5 P.& M.c. 8, here referred to by Lord 
Coke, provides “ that no body shall take away any maid or woman 
child, unmarried, being within the age of sixteen years, out or from 
the possession, custody, or governance, and against the will of the 
father of such maid or woman child, or of such person or persons, 
to whom the father of such maid or woman child, by his last will 
and testament, or by any other act in his life time, hath or shall ap- 
point, assign, bequeath, give, or grant, the order, keeping, educa- 
tion, and governance, of such maid or woman child;” and this 
under the penalty of fine and imprisonment. 

And by the statute 12 Car. 2. c. 24. it is enacted, that the father 
of any child or children under the age of twenty-one years, may 
dispose of the custody and tuition of such child or children, by 
any deed, executed in his life time, or by his last will and testa- 
ment in writing, for and until such time as such child or children 
shall attain the age of twenty-one years, and shall have the custody 
and management of the child’s real and personal estate. This 
statute, we believe, has been adopted, or something tantamount to 
it has been enacted, in most of the States throughout the Union. In 
England it has ina great measure superseded the statute of P. & M. 
or rather, the latter statute has nearly grown obsolete, as the abduc- 
tion of young females, a crime very common at the time when that 
statute was enacted, is at present of rare occurrence ; and we have 
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given the foregoing extract from it, not because it has any impor- 
iant bearing upon the law of guardianship, as it now stands, but 
merely for the purpose of elucidating the above observations of 
Lord Coke. | 

But, to proceed with the subject in hand, it is manifest that 
guardianship in chivalry and guardianship in socage, have nothing 
to do with the general rights of the parent ever his children. 

Guardianship in chivalry, by the common law, could only take 
place where lands were holden by the tenure of knight’s-service, 
and descended upon an heir within age ; and that species of tenure 
having been abolished, this, together with all its other incidents, 
has ceased. We may therefore lay it out of the question. 

As for guardianship in socage, although it may devolve on either 
the father or the mother, yet as it continues no longer than while 
the child ts under the age of fourteen, it is clear, that it can not be 
the foundation of any parental rights after that period; and with 
guardianship by the custom of London, we have plainly no con- 
cern, in this country. 

If then, by the common law, a father has a right to the services 
of his child, after the latter has attained the age of fourteen, it 
must be either as guardian by nature, or as guardian per cause de 
nurture. 

Guardianship by nature, is simply the right which a man has by 
ithe common law, to the custody of his heir apparent; and it con- 
tinues until the heir arrives at the age of twenty-one. 1 Ins. 886. 
Hargrave and Butler’s notes.—Note 67. But to constitute an heir 
apparent there must be something to inherit; the father must be 
seized of lands in fee; and if he has no lands, he can not be guar- 
dian by nature; consequently, the general rights of the parent can 
not be founded on this species of guardianship ; for the nature and 
extent of parental authority must necessarily be the same, whether 
aman has lands or has not. It would be absurd to maintain that 
a freeholder has any other or better right to the services of his child, 
or to the earnings of the child’s industry, than a tenant for years. 
This sort of guardianship is therefore also out of the question; 
and the next thing to be considered is, what rights a parent derives 
from the fourth species of guardianshsp, enumerated by Lord 
Coke, viz. guardianship per cause de nurture. ‘This species of 
guardianship, according to the books, occurs only where the infant 
is without any other guardian ; and none can have it but the father 


ormother. It extends no further than to the custody and govern- 
07 
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ment of the infant’s person, and, like guardianship in socage de- 
termines at the age of fourteen, both as to males and females. 8 BE. 
4.76. Br. Guard. 70. 3 Co. 38. 

A father, it seems then, is the guardian of his children per cause 
de nurture, and hasa right to the custody of their persons, until 
they arrive at that age, when the right ceases ; and if he dies be- 
fore they attain that age, the mother succeeds him, unless he ap- 
points a guardian, by will. If the mother be dead, or if she after- 
wards dies, leaving the child still under the age of fourteen, he is 
then under the general protection of the law, which takes upon 
itself the care of all infants, who have no parents, whatever may 
be their age; and also, indeed, of those whose parents are living, 
where they have interests distinct from those of their parents ; as 
where property is left to a child, by will, in the life time of its fa- 
ther and mother, and in many other similar cases. It is the busi- 
ness of the public to protect the persons and property of all those 
who are incompetent to protect themselves, from whatever cause 
the incompetency arises; whether from the tenderness of their 
years, from great age and infirmity, from natural imbecility, or 
from any accidental circumstance. It is a duty arising out of the 
very nature of human society, and is variously discharged in differ- 
ent countries and communities. In England, it is a part of the 
jurisdiction of the Court of Chancery; this is also the case in the 
State of New-York: and, in that State, the surrogates of counties 
are, by statute, invested with the power of appointing guardians 
for infants. 

A guardian appointed by the public, is appointed to take care, 
both of the person and the estate of the infant; and of course is 
entitled to the custody of the one, and to the management of the 
other. 

To what extent the infant owes him obedience, and how far 
such a guardian has a right to control and direct the infant, espe- 
cially after the age of fourteen, we will not undertake to say, any 
further than merely to observe, that as he comes tn loco parentis, it 
would seem unreasonable to hold, that he has any greater authority 
than the parent would himself possess. And, to come back to the 
question in hand, what is the extent of the parent’s authority ? He 
is guardian by nurture, until the child attains the age of fourteen, 
and, until then, is entitled to the custody of his person. But at 
that age his right determines; and on whom does it devolve? Cer- 
tainly not upon a stranger, and of course it must devolye upon the 
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child himself; or, in other words, the child is then emancipated ; 
the law intrusts him with the care of his own person; and from 
this it follows, as a necessary consequence, that he may bestow his 
time and labour according to his own choice, and is entitled to his 
own earnings. .He can not, indeed, make a contract ; he can not 
bind himself apprentice, or rather if he should, he might avoid the 
indenture ; but if he agrees to labour for hire, and fulfils his agree- 
ment, he may maintain an action to recover his wages ; and if the 
child can maintain an action, the parent clearly can not; for it is 
impossible that two persons should have a right of action for 
the same thing, at the same time. 

To state the argument in a different form ; .a father has no right 
to compel his child to labour, after the age of fourteen, for he is 
not entitled to the custody of his person, and therefore he has no 
means of compulsion. But to say that he can not compel him to 
labour, is in effect saying that he is not entitled to his services ; 
and if he is not entitled to his services himself, he can not be enti- 
tled to the fruits of those services—that is, to the wages of his la- 
bour when he serves a stranger. But it will occur to our readers, 
no doubt, that parents have a right to bind their children apprenti- 
ces, until they arrive at the age of twenty-one, and that this is done 
every day. This, however, proves nothing; for an indenture of 
apprenticeship we take it, by the common law, is binding only on 
the parent, and not upon the child. It is a covenant, by the parent, 
that a child shall serve according to the terms of the indenture ; 
and if, after he comes to the age of fourteen, the child refuses, the — 
master has no remedy against him; he can not compel him, but 
must resort to his action against the parent, who, having underta- 
ken for the child, must be responsible for his acts. 

There is an act of the legislature of the State of New-York, (1 
N. R. L. 135.) by which it is enacted, “ That-every person bound 
by indenture, of his or her own free will, and with the consent of 
his or her father, and if he be dead, of the mother or guardian, 
and to be expressed in such indenture, and signified by such parent 
or guardian sealing and signing the same indenture, and not other- 
wise, to serve as clerk, apprentice, or servant, in any profession, 
trade, or employment, until the age of twenty-one years, or for any 
shorter period, although such clerk, apprentice, or servant, shall be 
Within the age of twenty-one years, at the making of such inden- 
ture, shall be bounden to serve for the term in the indenture speci- 
fied, as fully asif the same clerk, apprentice, or servant, was of 
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full age at the making of the same.” It is evident that the legisla- 
ture of that State, viewed this subject in the same light that we do. 
It was the object of this act to make an indenture of apprentice- 
ship binding on the child, until the age of twenty-one; of course 
they must have been of opinion, that, at common. law, it was not 
binding until that time ; and, it is worthy of remark, that to giveit 
effect, the consent of the child is expressly required by the statute. 

With these observations, we shall dismiss this case, and proceed 
to another. 

In the case of Pierce and others vs. Rowe, p. 179, it was decided, 
that interest ought to be cast on interest, in the nature of damages, 
for its detention and use, from the time it becomes payable till 
judgment. 

As this decision does not appear to be founded on any thing in 
the laws of New-Hampshire, which is peculiar to that State, we 
shall not take the trouble to ascertain what is or is not usury, ac- 
cording to the New-Hampshire statutes; but, according to the 
statute 12 Anne, St. 2. c. 16. the above mode of computing interest, 
we are certain, has always been considered usurious. Judge 
Woodbury, in giving the opinion of the court, in this case, has ta- 
ken a great deal of pains to prove, that upon the principles of 
natural justice and equity, interest ought to be so computed. The 
question, however, was not what the courts ought to allow, but 
what had they allowed, what had they holden to be law? They 
have uniformly refused to allow interest to be cast in this manner: 
there is no point on which they have been more consistent, or bet- 
ter agreed ; and the reason has been, that the statute of Anne, and 
all other statutes against usury, which we have ever seen, are so 
worded as to forbid it, if not in express terms, at least by strong 
and clear implication. 

Having endeavoured to show that this mode of computing inter- 
est is fair and equitable, Judge Woodbury proceeds to observe, that 
“the only remaining objection, which has occurred to us, arises 
“from the circumstance, that the creditor will thus recover on his 
“whole debt, something aproaching to compound interest. But, 
‘‘ whatever may have been the prejudice once felt, not only against 
‘compound, but also against simple interest, the intelligence of 
“modern times, has, in a great measure, dissipated it. 

“Compound interest, whenever promised, or whenever justified 
“by the nature of the case, would probably at this time be deemed 
“Jawiul ;” and he refers to 4 7. R. 613, and to 1 Johns. 137. But 
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we must beg leave to differ from the learned judge. The courts 
can not hold it to be lawful, without totally disregarding what their 
predecessors have said and done on this subject; without overturn- 
ing aseries of adjudications, extending back for more than a cen- 
tury. We have examined the case 4 T. R. and, in our view of it, 
it does not give the smallest countenance to the remark of Judge 
Woodbury. The case appears to be simply this—The defendant 
gave a bond to the plaintiff, conditioned for the payment of £100, 
with interest, at 5 per cent. in payments of £20 yearly, by four 
quarterly payments of £5 each, until the whole should be paid ; 
and there was an endorsement upon the bond, by which it was de- 
clared, that the true intent and meaning of the parties was, that at 
the expiration of each year, the year’s interest due was to be added 
io the principal sum, and then the £20 received in the course of 
the year, to be deducted, and the balance to remain as principal ; 
and so continue, yearly, until both principal and interest should be 
fully paid. ‘The defendant contended, that this was an usurious 
agreement; but it clearly was not so, and of that opinion was the 
court. 

Where money is paid by instalments on a sum bearing interest, 
tne right mode of computing the interest, is to consider in the 
first place, whether the sum paid exceeds the interest then due, 
or falls short of it; in the former case, the interest ought to be 
added to the principal; then the sum paid should be deducted 
from the amount of principal and interest, and the remainder will 
be the principal upon which interest is to be computed from that 
time until a further reduction of the principal takes place. 
{f the sum paid falls short of the interest due, it must be simply 
carried to the credit of the debtor, and must so stand until by a 
series of payments, or by some one large payment, the interest 
is extinguished ; and in the meanwhile interest is to be computed 
on the original principal. We have heard it asserted, that the 
first mentioned mode of computation involves compound interest ; 
but this is clearly a mistake; for the principal sum is not thereby 
augmented ; on the other hand, it is kept constantly diminishing. 
Compound interest is an allowance of interest upon interest, and 
if no part of the sum upon which interest is cast be made up of 
interest, it is manifest that there can not be any compounding of 
interest. But if this computation should be applied in a case 
where each of the sums paid from time to time fell short of the 
interest due at the period of payment, it would undoubtedly be an 
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allowance of compound interest ; for the principal would in that 
case be continually augmenting, and the augmentation would 
consist of interest. Indeed it must necessarily consist of interest ; 
it could not consist of any thing else, since to augment the princi- 
pal, there must either be a fresh addition to the debt, or the in- 
terest must be added to it, and as no addition to the debt is sup- 
posed, the augmentation is, of course, interest. 

Suppose, for example, that A gives a bond to B for $100, with 
interest at 7 per cent. payable at the expiration of one year. At 
the end of the year, he pays $10; atthe end of the following 
year $20, and at the end of the third year, he proposes to pay 
the whole, principal and interest. Now we say, that in order to 
determine what is justly due, the $7 due for interest at the expi- 
ration of the first year, must be added to the $100, and from the 
amount of these two sums, viz. $107, the first payment, viz. $10, 
is to be deducted, and the remainder, $97, will be the principal 
sum on which interest is to be calculated for the following year. 
That at the end of the second year, the interest on $97, which 
is $67 79, must be added to the principal, and from the amount 
must be deducted the payment of $20, and that the remainder, 
$83 79 will be the principal for the third year, to which the in- 
terest for that year being added, the amount due for principal and 
interest at the end of it, is $89 65. Nothing can be plainer 
than that here is no allowance of compound interest. 

But suppose that the debtor should for three years in succession, 
at the expiration of each year, pay $5; and at the end of the 
fourth year should offer to pay off the whole. In computing the 
amount due at that period, it would not be just to add the $7 in- 
terest due at the end of the first year, to the principal sum of 
$100, then deduct the $5 from that amount, and compute interest 
on the remainder for the ensuing year, and then go through with 
the same proceess for that year also; since by this mode of com- 
putation, the principal would be augmented to $102 at the end of 
the first year; and at the end of the second, to $104 14; and 
would thus be kept continually increasing. This would indeed be 
compound interest, which neither the English courts, nor as far as 
we know, the courts of this country have ever sanctioned. Judge 
Woodbury’s notions of compound interest, appears to us to be 
entirely new. He says that the principles which the court adopt 
in that case, “do not admit the casting of compound interest, but 
only six per cent. annual interest on the sum named in the note, 
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and then six per cent. simple interest on that annual interest, from 
the respective times it becomes payable until the payment.” If 
this is is not compound interest, we certainly do not know what 
is. Mr. Ord in his treatise on usury, page 36, observes, that “ it is 
not illegal to stipulate for compound interest, or that interest as it 
becomes due shall be converted into principal and carry interest.” 
This we think is not law. Mr. Ord refers to no authority but the 
case in 4 T. R. 613, which we have already considered; to the 
same case as reported in 2 W. Bl. 144, upon a writ of error from 
the judgment of the King’s Bench, and to the 2 Anstruther, 495, 
which we have also examined, and find to be entirely foreign te 
the subject. 

As long as the usury laws continue to be what they are, there 
can be no question that compound interest, properly so called, is 
unlawful. As to the policy and expediency of those laws, that is 
another matter: it is a subject upon which we must confess our 
minds are not entirely made up, and upon which we reserve to our- 
selves, the liberty of deciding hereafter; though at present, we 
are very much inclined to think, that it would be unwise to repeal 
them. As for the hackneyed argument, that money is merchan- 
dize, and that every man ought to be aliowed to make the best 
bargain he can, and get for it whatever price his customer may 
be willing to give, as he is allowed to do with other merchandize, 
it is founded on mistaken notions of political economy. Money 
is indeed merchandize; but the interest for which the lender 
stipulates, is not the price of it, and there is no analogy between 
a loan and a sale. Whena man purchases merchandize with 
money, he may then be said to sell his money for merchandize, 
and he ought to be allowed, and the law does allow him, to get as 
much merchandize in exchange for his money as the opposite 
party is willing to give. But when he lends his money, he does 
not sell it, and the borrower’s agreement to pay him interest, is 
founded on this general axiom, that stock or capital, or in other 
words, the accumulated produce of labour in whatever shape or 
form it exists, is capable, by the application of further labour, of be- 
ing made to yield a certain average rate of profit. If this addition- 
al labour be bestowed upon it by the capitalist himself, that profit 
must of course be all his own; but if he has more capital than he 
knows what to do with, or if he is unable or unwilling to labour, 
he may place his capital, or any portion of it, in the hands of 
some other person, who is both competent and willig to employ 
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allowance of compound interest; for the principal would in that 
case be continually augmenting, and the augmentation would 
consist of interest. Indeed it must necessarily consist of interest ; 
it could not consist of any thing else, since to augment the princi- 
pal, there must either be a fresh addition to the debt, or the in- 
terest must be added to it, and as no addition to the debt is sup- 
posed, the augmentation is, of course, interest. 

Suppose, for example, that A gives a bond to B for $100, with 
interest at 7 per cent. payable at the expiration of one year. At 
the end of the year, he pays $10; atthe end of the following 
year $20, and at the end of the third year, he proposes to pay 
the whole, principal and interest. Now we say, that in order to 
determine what is justly due, the $7 due for interest at the expi- 
ration of the first year, must be added to the $100, and from the 
amount of these two sums, viz. $107, the first payment, viz. $10, 
is to be deducted, and the remainder, $97, will be the principal 
sum on which interest is to be calculated for the following year. 
That at the end of the second year, the interest on $97, which 
is $07 79, must be added to the principal, and from the amount 
must be deducted the payment of $20, and that the remainder, 
$83 79 will be the principal for the third year, to which the in- 
terest for that year being added, the amount due for principal and 
interest at the end of it, is $89 65. Nothing can be plainer 
than that here is no allowance of compound interest. 

But suppose that the debtor should for three years in succession, 
at the expiration of each year, pay $5; and at the end of the 
fourth year should offer to pay off the whole. In computing the 
amount due at that period, it would not be just to add the $7 in- 
terest due at the end of the first year, to the principal sum of 
$100, then deduct the $5 from that amount, and compute interest 
on the remainder for the ensuing year, and then go through with 
the same proceess for that year also; since by this mode of com- 
putation, the principal would be augmented to $102 at the end of 
the first year; and at the end of the second, to $104 14; and 
would thus be kept continually increasing. This would indeed be 
compound interest, which neither the English courts, nor as far as 
we know, the courts of this country have ever sanctioned. Judge 
Woodbury’s notions of compound interest, appears to us to be 
entirely new. He says that the principles which the court adopt 
in that case, “do not admit the casting of compound interest, but 
only six per cent. annual interest on the sum named in the note, 
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and then six per cent. simple interest on that annual interest, from 
the respective times it becomes payable until the payment.” [If 
this is is not compound interest, we certainly do not know what 
is. Mr. Ord in his treatise on usury, page 36, observes, that “ it is 
not illegal to stipulate for compound interest, or that interest as it 
becomes due shall be converted into principal and carry interest.” 
This we think is not law. Mr. Ord refers to no authority but the 
case in 4 7. R. 613, which we have already considered; to the 
same case as reported in 2 W. Bl. 144, upon a writ of error from 
the judgment of the King’s Bench, and to the 2 Anstruther, 495, 
which we have also examined, and find to be entirely foreign te 
the subject. 

As long as the usury laws continue to be what they are, there 
can be no question that compound interest, properly so called, is 
unlawful. As to the policy and expediency of those laws, that is 
another matter: it is a subject upon which we must confess our 
minds are not entirely made up, and upon which we reserve to our- 
selves, the liberty of deciding hereafter; though at present, we 
are very much inclined to think, that it would be unwise to repeal 
them. As for the hackneyed argument, that money is merchan- 
dize, and that every man ought to be aliowed to make the best 
bargain he can, and get for it whatever price his customer may 
be willing to give, as he is allowed to do with other merchandize, 
it is founded on mistaken notions of political economy. Money 
is indeed merchandize; but the interest for which the lender 
stipulates, is not the price of it, and there is no analogy between 
a loan and a sale. Whena man purchases merchandize with 
money, he may then be said to sell his money for merchandize, 
and he ought to be allowed, and the law does allow him, to get as 
much merchandize in exchange for his money as the opposite 
party is willing to give. But when he lends his money, he does 
hot sell it, and the borrower’s agreement to pay him interest, is 
founded on this general axiom, that stock or capital, or in other 
words, the accumulated produce of labour in whatever shape or 
form it exists, is capable, by the application of further labour, of be- 
ing made to yield a certain average rate of profit. If this addition- 
al labour be bestowed upon it by the capitalist himself, that profit 
must of course be all his own; but if he has more capital than he 
knows what to do with, or if he is unable or unwilling to labour, 
he may place his capital, or any portion of it, in the hands of 
some other person, who is both competent and willug to employ 
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it, and will obtain a return from it, upon condition of being allowed 
acertain portion of that return as a compensation for his labour. 
And when such a bargain is made, then arises the relation of 
debtor and creditor, and the distinction of principal and interest. 
The capital advanced is the principal, and the interest is that por- 
tion of the profits which the capitalist receives for his share. Now 
the question naturally occurs, and by what consideration is this to 
be regulated? Why should it be fixed at one sum rather than 
another? Certainly it is not a matter of mere whim and caprice ; 
there must be some principle of natural justice and equity by 
which itis determined. And what is that principle? In the first 
place, it is manifest that the borrower ought to be paid for his la- 
bour, and the value of that should be estimated by considering 
what is the average of wages; we do not mean the wages of 
mere workmen, but the average reward of labour in general, 
taking into the account, the skill of the labourer as well as the exer- 
tion of his strength. This being determined, it is clear that what 
remains of the profits after deducting the labourer’s, that is, the 
borrower’s share, ought to be paid to the lender; and hence re- 
sults the proposition that the fair interest of money, is the dif- 
ference between the average profits of stock, and the average of 
wages, or more properly, perhaps, the average reward of labour. 
But the average of profits and of wages, although they vary from 
time to time in every country, sometimes declining and sometimes 
rising; moving in one direction in one country, and in the oppo- 
site direction in another; have, nevertheless, a certain average 
rate which holds for a considerable length of time. Yet this is 
not very easily ascertained at any given period, and of course can 
not be directly referred to, in common business transactions. We 
learn what they are by experience; no man can say exactly what 
they are, yet, all men understand, that they are somewhere about 
so much, and when thus they are once pretty nearly ascertained, 
we must confess it does not appear to us to be so very unreasona- 
ble, as some economists and legislators would make us believe, 
that it should be made the basis of a iegislative enactment—that 
some certain ratio should be assumed as a standard, and all 
men be obliged to conform to it, as far at least, as ralates to the 
borrowing and lending of money. ‘The unwary and inexperienced 
appear to be entitled to some such protection, and it is especially 
necessary to men, who are already in embarrassed circumstances, 
and who without it, would be wholly in the power of their cred- 
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itors. Were it not for this protection, when the day of payment 
arrived, if the debtor found himself unable to meet his engage- 
ment, to gain time and avoid the disgrace of bankruptcy, he would 
gladly agree to an augmentation of the interest; this the creditor 
would not fail to demand as the price of his indulgence, and there 
is no calculating the mischief that might arise from such extortion. 

These considerations have operated very strongly upon our 
minds to persuade us, notwithstanding all that has been lately said 
and written to the contrary, both in this country and in England, 
that usury laws can not safely be dispensed with in a commercial 
country. And we beg leave to remark by the way, that they show 
the futility of Aristotle’s argument against the taking of interest, 
viz. that money is in itself barren and can not be made to generate 
other money, from whence the Stagyrite concluded, that for the 
lender to take interest, was to take that which did not belong to 
him, since it was not and could not be the produce of the sum 
lent. Aristotle said many wise things, but he also said a great 
many foolish ones, and this is one of the number. It is as weak 
and inconclusive an argument as could well have been imagined ; 
for though money can not be made to produce money in a physical 
sense ; though one piece of coin can not be made to bring forth 
another out of its own bowels, as the earth produces corn 3 yet cap- 
ital, or as we hhave above expressed it, the accumulated produce 
of labour, abstractedly considered, is as productive as the soil 
itself, 

The only difference between the productiveness of the soil, and 
the productive quality of the capital in general, including in that 
term, not only money, but all kinds of commodities whieh pos- 
sess an exchangeable value, is, that the soil has been made produc- 
live by the hand of nature; that its powers are inherent in itself, 
and the labour of man merely calls them into acuion; while the 
productive power of capital is entirely artificial; natural causes 
have nothing to do with its increase; or we should rather say, 
perhaps, have no direct or immediate agency in it; for ii is no 
difficult matter to show that they regulate it, and determine its 
amount. Where the soil is highly productive, the profits of capi- 
talemployed in agriculture, must of course be large; and the 
profits of agricultural capital wiust necessarily be the measure of 
profit in all other branches of business. But it is manifest, that the 


profits of agriculture must be limited by the productive power of 


‘he soil, and as this is a fixed quantity, the limits of which have 
ate 








wid ye tA ON we 


ms etn MP 
eee ee et or 
ea ys 9 alg - ame 


* ayy a 
oe At eee 


sft 


rs or 2 - 
ee ee ee ee 


* 
wr ees 
j 





526 REVIEW OF ADAMS’ 





been assigned by nature; agricultural profit must also have its 
limits, beyond which it can not be carried; and though the profits 
of other employments may occasionally, by some accidental 
cause, or combination of causes, be raised considerably above the 
utmost limits of the profits of agriculture, they can not long re- 
main so; since there can not be two rates of profit at the same 
time and at the same place, and the profits of agriculture admitting 
of no increase beyond the natural limits, can not be raised to the 
level of other profits; hence, it clearly follows, that other profits 
must come down to their level, agriculture being a pursuit which 
men can not and will not abandon, while all other pursuits may be 
abandoned. And by a similar process of reasoning, it might be 
made to appear, that they can not go below it, or rather, that they 
can not long continue below it. Now, in estimating the profits of 
capital employed in agriculture, regard must be had to the price 
of land; for the main proportion of agricultural capital consists 
of the value of the land under cultivation. ‘The capital of the 
farmer is the price he has paid for his farm; his annual profit is the 
value of what remains of his crop after paying the year’s expenses 
of tilling his land, and his rate of profit is the ratio which his 
gains bear to the price, or value, of his farm. But the value or 
price of land depends on the demand for it, and that again de- 
pends on the population and wealth of the country. In countries 
thinly inhabited, and where there is of course but little wealth, 
land has hardly any price at all. In many parts of the United 
States, it can be had at this moment, for 12 cents an acre, and very 
good land too. In such places, even a small increase is a very 
great profit; a single crop is worth twenty times the value of the 
land, and affords a ratio of gain in agriculture, totally unknown in 
any other branch of business. 

From these considerations, we think it is easy to discover why 
the profits of stock, and, consequently, the interest of money, are 
so enormously high, and how it is that great fortunes are so rapidly 
accumulated, in newly settled countries. It is no uncommon thing 
for a man to become immensely rich in the Western States, in the 
course of five years, and that entirely by trade, without being in- 
debted for any part of his wealth to the rise of land; and there 
is now lying before us, a late New-Orleans paper, in which it is 
stated, that the best notes are discounting in that city for 30 per 
cent. Ten per cent. was considered a fair rate of interest in Eng- 
land, in the reign of Henry VIII. and of Elizabeth, and that was 
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the rate established by law. In the reign of James I. it was re- 
duced to 8, and in that of Anne to 6. The rate of interest, 
therefore, in that country, has progressively declined, as wealth 
has accumulated, population increased, and land risen. 

These facts, we think, strongly illustrate the foregoing remarks : 
there are many other similar illustrations to be found, both in the 
history of Europe and of our own country, and although this, 
perhaps, is not the most proper place for the subject, we can not 
forbear to observe, since we have introduced it, that the same prin- 
ciples which determine the profits of stock, and the interest of 
money, viz. the wealth and population of the country, and the 
price of land, also appear to regulate the wages of labour. <Ac- 
cording to the theory of Adam Smith, the wages of labour regu- 
late the prices of all sorts of commodities, and are themselves 
regulated by the price of provisions. But itis very clear that 
this can not be so; for provisions are commodities, and by the very 
terms of the proposition, their price must be regulated by the 
wages of labour, and it is a contradiction to say, that one thing 
regulates another, and that the other is regulated by the one. 
The truth is, as we conceive, that agricultural wages regulate all 
other wages; the reward of labour applied to the tillage of the 
earth, is the measure of all its other rewards; and this may be 
shown in the same way, in which we have shown that the profits of 
stock employed in agriculture, is the measure of all other profits. 
And that the rate of agricultural wages, is determined by the 
price of land, will be manifest from considering what is the nature 
of the contract between a farm-servant and his employer. It is a 
species of partnership, in which the capital is furnished by the 
employer, the labour is performed by the servant, and the produce 
of the farm is the profit to be divided between them at the end of 
each year; and asthe value of the farm, which is the capital, 
rises or falls, the labourer’s share of the profits must be increased 
or diminished in an inverse ratio, the amount of labour which he 
performs being always the same. ‘This is a plain dictate of 
natural justice; and consequently, when land is high, wages must 
be low, and vice versa ; a conclusion which perfectly coincides with 
the experience of all mankind, especially with the comparative 
tates of English and American wages at the present time, and 
with the progressive decline of wages throughout the civilized 
world, for several centuries past. ‘That such a decline has in fact 
taken place, we believe is beyond 9 question. For, although the 
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money price of labour, which is merely the nominal rate of wages, 
may have risen, and certainly has done, in many countries, if not 
in all, yet this has been occasioned by the depreciation of the 
precious metals. ‘The price of real labour is to be estimated by con- 
sidering what quantity of the necessaries, conveniences, and com- 
forts of life, the wages of a labourer enable him to purchase, and 
that is much less now, both in Europe and America, than it was 
one hundred years since. ‘There was a time, when all the peasantry 
of Europe, subsisted chiefly upon animal food, as they do in this 
country ; but at present, they scarcely taste it from one weeks’ end 
to another, and the time is fast coming, when that will be the case 
here too. The consumption of animal food among the lower 
classes of people in the thickly settled parts of this country, has 
rapidly diminished within our own recollection, and we know by 
tradition, that it was much greater a century since, than it is now. 
Meat three times a day, was acommon thing sixty years ago, 
among labouring men, in that part of the country with which we 
have been chiefly acquainted, and where they now get it but 
twice, and in some places, but once. 

It would be no great task, if we had time and room, and this 
were a suitable occasion, to go on to show that as land rises, the 
price of raw produce must necessarily advance ; and that the pri- 
ces of manufactured commodities must equally decline, in conse- 
quence of the fall of wages, the diminution of the profits of stock, 
and the decline of the interest of money ; a conclusion which also 
harmonizes with the existing state of things, throughout the world, 
and is confirmed by the whole history of mankind ; but we have 
already wandered far enough from our original subject, the New- 
Hampshire Reports, and we must hasten to return to it. ‘To say 
the truth, we feel that we owe our readers an apology for the di- 
gression, and we hope they will consider the interesting nature of 
the topics we have hinted at, as an excuse. ‘The doctrines we 
have veutured to advance, as far as we know, are entirely novel; 
and, if they should be thought worthy of notice, will probably be 
met with numerous objections. But, if true, they are doctrines of 
very great moment, and are well worthy ef serious reflection. We 
hope they may catch the eye of some one much better acquainted 
with subjects of this sort, than we pretend to be, and will receive a 
more full and careful investigation than we have leisure to give 


them. 
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In the case of Houghton vs. Page, p. 60, the court adopted the 
rule laid down by Lord Mansfield, in Walton vs. Shelly, 1 T. R. 
296, that a party who has put his name to a negotiable security, is 
not a competent witness to prove it void, on account of usury. In 
this decision they are certainly well supported by authority ; for, in 
addition to the weight of Lord Mansfield’s opinion, they have the 
Supreme Court of the State of New-York, and the courts of Mas- 
sachusetts on their side. The Supreme Court of the State of 
New-York adopted the rule, in the case of Winter vs. Sadler, in 3 
John. Cas. 185, and subsequently confirmed that decision in Cole- 
man V8. Wise, 2 Johns. Rep. 165. The courts of Massachusetts 
have acknowledged it, in several instances, 3 Mass. Rep. 27. 4 1b. 
156. 10 16.502. How the question has been determined in other 
States, we do not know, and can not stop at present to inquire ; but 
we must say, that we never approved the doctrine. We think that 
the Court of King’s Bench did right in overruling it, in the case of 
Jordaine vs. Lashburke,7. T. R. 604. The reasoning of Lord 
Mansfield, in Walton and Shelly, is, to our minds, very unsatisfac- 
tory and inconclusive. “ What strikes me,” he says, “ is the rule 
‘of law founded on public policy; which rule I take to be this, 
* that no party who has signed a paper, or deed, shall ever be per- 
“mitted to give testimony to invalidate that instrument, which he 
“hath so signed. And there is a sound reason for it; because 
‘every man who is a party to an instrument, gives a credit to it. 
“Itis of consequence to mankind, that no person should hang 
“out false colours, te deceive them, by first affixing his signature 
“toa paper, and then afterwards giving testimony to invalidate it.” 
These arguments are more specious than solid. Lord Mansfield 
expresses himself in a way that would rather lead us to suppose 
that the rule in question, had actually been settled before this case 
arose. But as far as we have been able to find, the point had never 
been settled, and then presented itself for the first time. 

The reason given for the rule, viz. that every man who is a par- 
ly to an instrument, gives a credit to it, does not hold with respect 
to the validity of the instrument. It is not true, in point of’ fact, 
that when a man takes a note, he considers the name of the indor- 
ser as any guaranty of the fairness and lawfulness of the transac- 
tion, on which the note is founded. He considers it as a guaranty 
of the’solvency of the maker, and that is the whole ground of his 
confidence in it. That is the whole purpose for which the note is 
endorsed, and no man ought to rely upon an endorsement for any 
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other purpose. When a note is offered in the market, it is the bw. 
siness of the purchaser to inquire, before he takes it, how it origin- 
ated, andif he takes it without such inquiry, he does so at his peril: 
he acts without due caution, and has no right to complain if he 
loses his money. It is just as important to ascertain the character 
of the paper itself, as it is to ascertain the credit of the parties to it ; 
and the purchaser may as well neglect the one as the other. The 
endorsing of an usurious note, is no “ holding out of false colours ;” 
it is not meant to convey the idea that the note is a fair one, and is 
not so regarded. Suppose, that in an action against the maker of 
a note, the endorser is called as a witness to prove it a forgery ; 
would he not be competent to do so? He has endorsed it, believing 
it to be genuine; but afterwards, upon more close inspection, dis- 
covers that the name subscribed to it, is not the hand-writing of the 
maker; would it not be a strange doctrine, to maintain that he 
could not be examined as to that fact > And yet that doctrine must 
necessarily follow from Lord Mansfield’s rule. As for the maxim 
of the civil law, that no man can be heard to allege his own turpi- 
tude, which was another argument urged by Lord Mansfield, it has 
no application to the case. It relates to parties, and not to witness- 
es. The principle of it is, that no man can be permitted to claim 
any rights in a court of justice, which, according to his own allega- 
tions, are founded in fraud and iniquity; and which he can not 
support without proving himself to have been guilty of a breach of 
law, or moral obligation. But to examine a witness, as to his own 
turpitude, is every day’s practice, both in civil and criminal cases ; 
there would be no getting along without it. A witness can not be 
made to accuse himself of an odious or infamous crime; but there 
is nothing odious or infamous in being surety for the borrower of 
money at an usurious interest ; in becoming the voluntary victim 
of avarice and extortion, to assist a friend in distress. 

The rule professes to be founded in public policy ; but the mo- 
tives of policy assigned for it, are not, in our opinion, strong enough 
to sustain it, and they stand opposed to other motives that are 
much stronger, and far more important. 

One of the great ends of the administration of justice, is the 
discovery of truth; it is one of the chief purposes for which all 
rules are made, and the wisdom and policy of any doctrine may 
well be doubted, which tends to prevent it. There are difficulties 
enough in the way, at best; difficulties that arise out of the nature 
of things. and are inseparable from the condition of the world, and 
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it is unwise to multiply them, by artificial maxims and refinements 
of law. Great care ought therefore to be taken, not to increase 
the catalogue of objections to the competency of witnesses; the 
study of courts should rather be to diminish it; and such has been 
their policy for the last hundred years. 

It is the first principle of the law of evidence, that every man 
who knows the truth, should be permitted and compelled to declare 
it, when necessary to be disclosed, for the purposes of justice. 
There are some unavoidable exceptions to this rule, as in the case 
of husband and wife, of attorney and client, and the case of auricu- 
lar confession. ‘These are instances of sacred confidence, of which 
either a compulsory or a permissive violation, would be attended 
with consequences, incomparably more mischievous than any evil 
that can arise from the suppression of truth; it would dissolve the 
most intimate relations of life ; it would rend society asunder. The 
infamy of a witness ought also to exclude him ; for a man of infa- 
mous character, is wholly unworthy of credit; no jury could believe 
him, and it would be a useless waste of time to examine him. But, 
where the circumstances of the case are such as merely to attach 
suspicion to the witness’ veracity, the motive for exclusion is not 
adequate ; it is not as strong as that for hearing him. On this 
ground, we think it is a mistaken policy of the common law to for- 
bid the examination of parties. The temptation to perjury, which 
this holds out, is the only plausible objection which the law assigns 
for such an inhibition ; and yet it does not hesitate to receive the 
affidavit of a party, concerning any collateral matter that arises in 
the course of asuit. But why is not the danger of perjury just as 
great with respect to collateral matters, as upon an examination in 
chief ? If it be not so in all cases, it certainly isin some. This ob- 
jection, therefore, amounts to nothing; and it can not be contend- 
ed, as a general proposition, that no man is worthy of belief in his 
own case. We have not so bad an opinion of mankind, as to be- 
lieve that there is a very large proportion of them who would be 
willing to incur the hazard of eternal perdition, to save or to win an 
estate ; or would solemnly invoke the vengeance of heaven upon 
their heads, to keep themselves out of gaol. There are some 
such men, we know ; but we hope their number is not great, and 
that such is the judgment of the law, is evident, not only from the 
above mentioned practice of receiv a» tie affidavits of parties, con- 
cerning collateral matters, but from the whole course of equity ju- 
risdiction. We do not mean to propose any innovation upon the 
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law, in this respect; but merely to express our opinion, that it would 
have been wiser in the beginning, if the courts had permitted the 
examination of plaintiffs and defendants ; and not merely permit- 
ted, but even compelled it; or left it to the election of either 
party. 

To hear the stories of sides, and then to receive such other proofs 
as may be found necessary, or as the parties may see fit, or have it 
in their power to offer, is the most natural and simple mode of ad- 
ministering justice, and the most likely to elicit the truth. The 
testimony of parties ought, no doubt, to be well weighed, and very 
carefully considered ; but the necessity for caution, is no reason 
why it should be entirely excluded. We would even go so far as to 
say, that it ought to be received in criminal cases. <A criminal 
ought not to be compelled to take an oath; but we do not see why 
he should not be heard upon oath, if he wishes it. What harm 
could it do to hear him ? and does not humanity seem to require it? 
A solemn protestation of innocence, in which the criminal calls 
God to witness the truth of his declarations, and which he follows 
up with a satisfactory explanation of all the circumstances of guilt, 
has something in it that powerfully moves men to belief; the ear 
naturally inclines to listen to it, and the heart is prone to give it 
credit; it is the voice of nature that speaks ; it is an appeal to their 
best feelings and principles, and it ought to have its weight. Itis 
not conclusive evidence ; but it is something, and it is hard that the 
prisoner can not have the benefit of it, be it more or less. His ju- 
ry would not be bound to believe him; they might give to his story 
all the credit, to which upon the face of it, it might appear entitled, 
or might seem to deserve, upon comparison with the testimony 
of the witnesses. 

Notwithstanding all our veneration for the common law in gen- 
eral, and it is certainly very great, as we have already declared ina 
former number, we must take the liberty to say, that the law of 
evidence is not that part of it, for which we entertain the highest 
respect. With sici of its principles as have been settled within 
the last century, we have no fauitto fiid. Butas for those which 
have come down to us from antiquity; from the age of the [d- 
wards and the Henrys, and the days of the Stewaris, although we 
feel ourselves implicitly bound by them, and have no wish that 
they should now be discarded, because we do not like innovations, 
yet, in a mere speculati:e pvint of view, we are inclined to treat 
them witha great deal of freedom. The truth is, that ia those 
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mes, the true principles of evidence were unknown; the law on 
this subject, was a kind of terra incognita, a region shrouded in 
darkness, and seldom approached. And from the manner in which 
trials were then conducted, as appears from the ancient reporters, 
and especially from the early reports of criminal cases, we are al- 
most induced to believe, that the courts scarcely suspected its exis- 
tence, and conceived themselves at liberty to receive what evidence 
they pleased. 

They made no scruple to condemn men, even in capital cases, 
pon hearsay, and ea: parte, evidence ; upon mere declarations of 
third persons, written or verbal, and. without oath ; upon the testi- 
mony of witnesses not produced at the trial ; and upon depositions 
taken in the absence of the accused. Upon the trial of Sir Wal- 
fer Raleigh, for high treason, in 1603, the only witness produced 
against him, face to face, was one Dyer, who deposed that he had 
heard a gentleman say, at Lisbon, “ that the king, (meaning James 
“the First,) would never be crowned, for Don Raleigh, and Don 
“ Cobham, would cut his throat ere that day came ;” and upon this, 
and some further particulars, equally trivial, that great man was sen-* 
tenced to lose his head. In the case of William Sharpe, a priest, 
who was tried before the Archb. of Canterbury, and the Lord 
Chancellor, 4 H. 8, inthe year 1407, for preaching heretical doc- 
trines, the evidence consisted simply of ‘a certificate, under the 
seal of the Bailiff of Shrewsbury, stating that the prisoner had 
preached the doctrines imputed to him. The State trials, down 
tothe time of Queen Anne, are full of instances of this sort, 
especially in cases of treason. Almost any act, or any expression, 
in those times, however innocent, could be construed into trea- 
son, and any evidence was sufficient to prove it. It was adjudged 
treason in Sir ‘Thomas More, that he did not approve the second 
marriage of Henry the Eighth, and it cost him his life. It is im- 
possible to hold in very high respect, independently of its own in- 
winsic merit, any doctrine that has come down to us from such an 
age; and considering, with reference to its merits, the above rule, 
which excludes the examination of the party himself in a court of 
law, we repeat, that we think it unwise; and such js not only our 
opinion, but we know it to be also the opinion of some of the most 
eminent jurists in this country. Indeed, we have a most con- 
‘incing proof of the impolicy of it, in that peculiar feature of 
English jurisprudence,-to which it has given rise, the necessity of 
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resorting to courts of equity for a discovery, a method of coming 
at truth, so expensive and tedious, as to be nearly intolerable, and 
we wonder that it has been so long and so patiently endured. 

In the case of Brown and others vs. Crane, p. 169, it gives us 
pleasure to observe, that the Supreme Court of New-Hanypshire 
have adopted a different rule, with regard to mortgages, from that 
which prevails in the State of New-York, and upon which we took 
the liberty to remark at length ina former number. (No. 2, p. 
198.) The former court entirely agrees with us in saying, that a 
bargain and sele, by way of mortgage, vests the seisin in the mort- 
gagee. Beli, Justice, in delivering the opinion of the court, ob- 
serves, “ Fhe deeds of mortgage, under which the plaintiffs claim, 
‘‘ purport to convey, nota future and contingent, but a present and 
“certain, estate in fee; they contain every requisite for this pur- 
“pose, a consideration, and words expressing a present transfer of 
‘the entire estate of the mortgagor.” 

“The mortgage deeds were duly delivered, acknowledged, and 
“recorded, which, as it respects the deed of bargain and sale, com- 
“ing in place of the livery and seisin of the common law, have al- 
‘ways been held to twansfer, not only the legal, but the actual 
“seisin, if the person making the conveyance, had, at the time, 
‘such setsin. 

“ ¥t places the bargainee, to every intent and purpose, as to the 
“estate, in the situation of the bargainor, at the instant preceding 
‘the complete execution of the deed. ‘The seisin or possession, as 
‘* well as the title papers, pass presently by the execution of the con- 
‘“veyanee, as between the mortgagor and the mortgagee, and all 
“persons claiming under them. If the bargainor, after the exe- 
“cution of the mortgage deed, retain the possession, unless it be 
‘under an express stipulation to that effect, in the deed, or by 
‘leave in writing, he is merely the tenant at sufferance of the mort- 
‘‘ gagee, who may, at his pleasure, enter, and thereby put an end te 
“such tenantcy. 


“The mortgagor retains nothing more than a mere power to 
‘regain the fee, with which he has parted, upon the performance 
‘of a condition ; and this condition is strictly a condition prece- 
“dent ; he has no right to the possession, until the condition is per- 
‘¢ formed.” 

We have been thus full in extracting the remarks of the court on 
this subject, because they coincide so exactly with the opinions, 





NEW-HAMPSHIRE REPORTS. 535a 


«nich we expressed concerning it, in the article above referred to. 
We are happy to find, that we do not stand alone in the positions 
which we have there taken. Indeed, we perceive, from the author- 
ities referred to in this casé, that the courts of Massachusetts also 
agree with us: for it has been decided in that State, that the pur- 
chaser of an equity of redemption has no title in the land, before 
redemption. 2 Mass. Rep. 495.—6 ib. 50. 5 ib. 120. 13 76. 
229—515. 

This is certainly the plain common sense of the business, and 
we are at a loss to imagine how a different view of it ever came to 
be entertained. We believe it is pretty generally admitted by the 
New-York bar, that our criticism upon the series of adjudications, 
relative to this subject, in the Supreme Court of that State, con- 
sidering the point merely upon authorities and upon principle, is 
correct. Some of them say, however, that it has been found con- 
venient by their courts, to adopt a different rule, and that they 
have taken the liberty todo so. But we hope this is not the lan- 
euage of the judges themselves; and that there is no court of 
justice in this country, that has ever been governed by the arbitra- 
ry principles, by which it is sought in this apology, to vindicate the 
courts of New-York, or has ever claimed to itself the power, which 
such an acknowledgment would seem to challenge. The time 
may come, when it will be found convenient to hang men without 
law or evidence,—a thing by no means unfrequent in England, be- 
fore the commencement of the eighteenth century, even in the 
time of the commonwealth, when the form of her government 
was most popular; and it was there justified by this very plea of 
convenience. In the case of Sir Walter Raleigh, to which we 
have once before alluded, the illustrious prisoner objected to the 
evidence, because there was but one witness produced against him 
in open court; whereas, he said, that by the statutes 5 and 6 Ed. 6, 
Ht was expressly required, that there should be two. The judges, 
contrary te the truth of the fact, declared that this law had been 
repealed, when they could not but have known, that it was still in 
force; and some of them said that the statute was inconvenient, 
and the crown could not have justice done, if that law prevailed. 
Sir Edward Coke, to the everlasting repoach and disgrace of his 
memory, not only acquiesced in this pretence, which he unques- 
tionably knew to be false, but even enforced it, and gave it his 
countenance, by observing, “‘ That the crown could not stand a 
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year upon the king, his master’s head, if a traitor could not be con- 
demned by circumstances.” ‘There is no immediate danger, we 
are thoroughly persuaded, that such scenes as the trial of Sir Wal- 
ter Raleigh, will very soon occur in the State of New-York 5. or 
that the language of the judges, and Sir Edward Coke, in that 
case, will very soon be heard from the New-York bar, or bench. 
But we can hardly hope that our present state of peace and secu- 
rity will always continue. 

The people of this country are not so different from the rest of 
mankind, that they may reasonably expect to form an exception 
to the history of the whole human race; and we are therefore 
bound to believe, that the same events which have happened in all 
other countries, or something very like them, will, one day or an- 
other, happen among ourselves. 

We have already had our factions, and may yet have our revo- 
lutions, attended probably with all the consequences that have at- 
tended them elsewhere; and among others, with that perversion 
of Jaw and justice to party views and purposes, which has so often 
disgraced the criminal jurisprudence of England, and has caused 
the best blood of the nation, in almost every century since the con- 
quest, to flow like water. Nothing, at any rate, will prevent it, if 
those days of trouble and of peril which we anticipate, shall in- 
deed come, but an obstinate and inflexible determination, on the 
part of the judiciary, to adhere strictly to principles, and to turn a 
deaf ear to all those suggestions of party and political friendship, 
or hatred, which at such times invariably seek to recommend them- 
selves, under the plausible pretext of convenience. 

But there is no certainty that a judge will do this, who is not ha- 
bitually on his guard against the plea of convenience, who is not 
accustomed in all cases, civil as well as criminal, to listen to it with 
jealousy, and receive it with caution. The habit of deciding with 
reference to considerations of this sort, isa dangerous habit: 
courts ought to be careful how they fall into it; and hence the 
smallest deviation from acknowledged principles, merely because 
convenience is thought to require it, is a matter of moment; it is 


a just ground of alarm. 

We can not close this article, without expressing our regret, tliat 
his Honour Judge Woodbury is to leave the New-Hampshire 
bench. He has been called by the suffrages of the people, to pre- 
side oyer his native State as chief magistrate. He was appointed 
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a judge of the Supreme Court, at the age of twenty-six, and has 
devoted seven years of severe and unremitting labour to the duties 
of his arduous station. He has established an elevated charac- 
ter as a jurist, and his industry and talents will reflect lasting lustre 
on the jurisprudence of the State, which he has so faithfully and 
honourably served. 


OPINION OF JUDGE VAN NESS, 


IN THE CASE OF PETER TOWNSEND, 


Ona motion for a Discharge from Imprisonment on a Ca. Sa. 


[THE following opinion was recently delivered in the District 
Court of the United States, for the Southern District of New-York. 
Peter ‘Townsend was indebted to the United States, to the amount 
of sixty thousand dollars. He was imprisoned on a Ca. Sa. and 
petitioned the Secretary of the Treasury, for a discharge from im- 
prisonment, under the act of Congress. ‘The discharge was grant- 
ed, but there was a condition that the debtor should assign over his 
property to the United States, and pay the costs which had arisen 
in obtaining judgment. A controversy arose, as to what was inclu- 
ded in the word costs: the marshal contending that it embraced 
poundage, the prisoner conceiving that it did not. The poundage 
amounted to about eight hundred dollars, and the bill of costs, in- 
cluding it, was duly taxed. The debtor now tendered to the mar- 
shal all the costs, excepting the poundage, and demanded his re- 
lease from imprisonment. This being refused, the counsel for the 
prisoner appeared in the District Court, in which the judgment was 
recovered, and on reading the proper afildavits, moved his dis- 
charge from the custody of the marshal, or rather from the custo- 
dy of the sheriff, who is substituted for the marshal. This motion 
was argued by J. Wells and C. G. Haines, for the insolvent debtor, 
and by T. A. Emmet and J. O. Hoffman, for the marshal. It will 


be seen that the District Judge denied the motion. | 
69—-2 
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DISTRICT COURT. 


PETER TowNSEND, 
adsm. 
Tue UnitTep STATES, 


On motion to discharge the defendant from 
imprisonment. 


Wheie an insolvent debtor to the United States, is imprisoned on a Ca, 
Sa. and the Secretary of the "freasury discharges him from imprison- 
ment, under ihe ist section of tne law of June 6th, 1798, (Chap. 
LXVI. Vol. 3, page 54, U. S. Laws,) on payment of costs, the Mar- 
shal of the District in which such debtor is imprisoned, has a right to 
charge poundege, as a part of his costs, provided the State Laws ex- 
isting in such district would permit a sheriff to charge poundage on a 
Ca. Sa. as a portion of his iegal costs. 


VAN NESS, District Judge.—By the affidavit and papers in 
this case, it appears that the defendant, Peter ‘Townsend, is in cus- 
tody, on a Ca. Sa. issued in favour of the United States: That the 
Secretary of the ‘l'reasury, on the 15th of November, 1822, by 
virtue of the authority vesicd in him, by the act of the 6th or June, 
1798, issued an order to the Keeper of the prison, authorizing him 
to discharge from his custody “ the body of the said Peter Town- 
“send, on payment of costs, and on condition that ihe said Peter 
“Townsend shall assign and convey, to the use of the United 
‘¢ States, all his estate, real, personal and mixec, by instrument to 
‘be approved by Robert Tiilotson, Esq. Attorney of the United 
‘* States for the said District of “ew-York.” 

It appears further, that Uie defendant has executed an assignment, 
agreeably to the condition of the discharge, and has paid the costs 
of the Attorney of the United States, for prosecuting the suit. 

His counsel now moves, that he be discharged without payment 
of the fees, claimed by the marshal as poundage on the execution. 

In support of this motion, it is contended, Ist. That the order of 
the Secretary is not in conformity to the act. That in its present 
form, its legal operation must be an unconditional discharge. 

2d. That the marshal is, in no case, entitled to fees, in the na- 
ture of poundage; and 

3d. If he be, that the term “ costs,” does not include poundage. 

It has been contended, first, that the condition inserted in the or- 
der to discharge the defendant, is unauthorized by the act of the 
6th June, 1798, and that the discharge thereby becomes absolute : 
I can not yield to such construction of the statute. There are sev- 
eral stages of the proceedings under this act. The Secretary of the 
Treasury is, in the first instance, and in the manner prescribed by 
the act, to be satisfied, that the debtor has brought himself within 
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its provisions, and this being ascertained, he is then authorized “ to 
“receive from such debtor, any deed, assignment, or conveyance, 
“of the real or personal estate of such debtor, if any he hath, or 
“any collateral security, to the use of the United States; and upon 
“a compliance by the debtor with such terms and conditions as the 
“said Secretary may judge reasonable and proper, under all the 
“circumstances of the case, it shall be lawful for the said Secreta- 
“ry to issue his order, under his hand, to the keeper of the prison, 
“directing him to discharge such debtor from his imprisonment 
“under such execution.” | 

. Under this provision of the statute, it has been urged, that not on- 
ly the conveyance, or the collateral security directed to be taken, 
but that any other terms and conditions, which the Secretary may 
judge proper to impose, must be perfected, or carried into full ef- 
fect, before the discharge can issue; or in other words, that they 
are conditions precedent, to be performed before the right of the 
Secretary to make the order attaches. 

This argument, if well founded, would prove too much, for it 
would then follow, that the discharge in the present case is illegal ; 
for on its very face, it appears, that no deed, assignment, or con- 
veyance, had been executed by the debtor, or any collateral securi- 
ty given, to the use of the United States, at the date of the dis- 
charge ; and such conveyance, or collateral security, by the lan- 
guage of the statute, are, according to this argument of the defen- 
dant’s counsel, to precede the discharge. If, therefore, I should 
adopt the reasoning, and decide that no condition can be inserted 
in the discharge, I must deny the present motion, and upon the 
ground, that the discharge is not partially inoperative, but whoily 
void. 


T can not accede to this construction of the act. If it be estab- » 


lished, that the debtor is entitled to the benefit of the provision of 
the statute, which is the primary inquiry, for all its other provis- 
ions are incidental thereto, then, whether the conditions are in- 
serted in, or form a part of, the order, to be performed before it be- 
comes effectual, or whether they are performed by the debtor, 
before the Secretary signs the discharge, the objects of the law 
are equally promoted in both cases. ‘The former course is most 
beneficial to the debtor. It must be obvious, that the construction 
contended for by the defendant’s counsel, would necessarily pro- 
long the imprisonment. The debtor is secured a more speedy 
liberation, by inserting the terms or conditions, such as the Secre- 
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tary shall decide te be just, in the order for the discharge. It can 
then be carried into prompt and immediate effect. 

Secondly.—The discharge is directed to the keeper of the pris- 
on. It is forwarded to the District Attorney, the law officer of the 
government, and to him is confided its due execution. He is to 
see that the debtor performs its terms and conditions. In the in- 
stance before us, the conveyance required of the debtor, is to be 
approved of by this officer. It is not available to the defendant, 
until its terms and conditions are performed, and then only, and not 
before, does it acquire validity and effect, or become mandatory on 
the marshal, or keeper of the prison. 

Thirdly.—T he practical construction of the act, since its passage 
in 1798, has been uniform, and the Secretary of the Treasury, be- 
ing satisfied of every thing required, by the debtor, to enable him 
to take cognizance of the question of discharge, and the terms on 
which it is to be granted, these terms have always been inserted, as 
a condition to the discharge itself, to be carried into effect, under 
the advice or direction of the attorney of the district. I shall not 
be the first to overrule this construction of the statute, so long ac- 
quiesced in, so salutary to the United States, so beneficial to the 
debtor, and one evidently best promoting the benign intention and 
object of the law. I might add, that the conditions themselves are 
to be performed, before the discharge, in contemplation of the law, 
can be considered as having issued ; so that the performance of the 
conditions, in point of fact, precedes all claims of the debtor to its 
benefit. 

In considering the sccond point, it will be necessary to examine 
what fees have been provided by the laws of the United States, for 
the service of executions. 

The act of September 24, 1789, entitled “ An act to establish 
“ the Judicial Courts of the United States,” provides no fees for 
the marshal. But on the same day, another act was passed, en- 
titled “An act to regulate process in the courts of the United 
“¢ States.” 

The third setion of this act declares, that until further provision 
shall be made, all the forms of writs aid excoutions, &c. and rates 
of fees, except fees to judges, and in suits at common law, shall be 
the same, in each State respectively, as are now used in the Supreme 
C ourt of the same. : 

This act was continued in force by an act of February 18, 1791; 
to May 8, 1792, the end of the next session of Congress. 
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The act of March 3, 1791, however, intervened, and is the first . 


act of Congress providing specific fees for the officers of the Courts 
of the United States. 

Besides other fees, it gives the marshal mileage “ for serving and 
“returning a writ, (not executions, ) viz. five cents per mile for his 
“necessary travel,’ leaving fees on executions under the act of 
September 29, 1789, to be regulated by the rates of fees allowed in 
the Supreme Courts of the States respectively. 

This act is likewise limited to the end of the next session of 
Congress, or May 8, 1792. On that day, this act of March 3, 1791, 
those of February 18, 1791, and of September 29, 1789, were all 
repealed by this act of May 8, 1792. 

The act of May 8, 1792, regulates process in the Courts of the 
United States, and provides compensation for the officers of said 
Courts, jurors, and witnesses. 

These two objects had not before been blended in the same act. 

The second section declares, that the forms of writs, executions, 
and other process, &c. shall be the same as are now used, &c. 

The third section declares, that the marshal shall be entitled, for 
‘“ the service of any writ, warrant, attachment, or process in Chan- 
“cery ; on each person named therein, the sum of two dollars, be- 
‘‘ sides fees for travelling, and for leying an execution; and for all 
“other services not enumerated, suca fees, or compensations, as 
“are allowed in the Supreme Court of the State where the decision 
“shall be rendered.” 

It is evident, from the phraseology of thesé acts, that although 
the words “ writ,” and “ process,” may be considered as generic 
terms, technically, and legally including “ executions,’’ yet that 
Congress uniformly used them in their common and popular ac- 
ceptation. By writs and process meaning mesne, not final process, 
and designating the latter, at least, Ca. Sas, and Fv. Fas, by the 
term “ executions,” as in general use. 

These acts show further, that fees on executions were never pro- 
vided by any of them, not through inadvertence, but they were 
intentionally, expressly, and very wisely, left to be regulated by 

the laws of the State, ‘Thus the act, that of May 8th, 1792, de- 
clares, that “ for the service of any ‘ writ, warrant, attachment, or 
“ process in chancery,’ the marsbal shall be entitled to two dollars.” 
“For levying an execution, and for all other services not enumera- 
* ted, such fees or compensations, as are allowed in the Supreme 
* Court of the State where the service shall be rendered.” Show- 
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ing clearly, that by the terms writ, warrant, attachment, or process, 
executions were not intended to be embraced, or provided for. 

The next acts, giving fees to the officers of the courts, were those 
of March 1, 1793, continued by that of February 23, 1795, and 
again by that of March 31, 1796. They related, however, ex- 
clusively to admiralty fees, and have expired. That of March 1, 
1793, gives the custody fee of $1 50, although the act has expir- 
ed : the compensation for this service was, by the act of 1792, re- 
ferred to the discretion of the courts. They have pursued the 
precedents furnished by that act, and continued it as reasonable. 

But it is contended, that the act of February 28, 1799, which 
repeals the third section of the act of May 8, 1792, differs from 
itin its language and provisions, and has ordained a fee for the 
service of executions. Let us examine it, and see wherein the 
difference consists. 

The first section is intended as a substitute for the third section 
of May 8, 1792. There are three clauses in these sections respect- 
ively, which relate to corresponding services; I will compare them 
with each other. The first clause to which I refer, in the act of 
May, 1792, is in these words: “ For the service of any writ, war- 
rant, attachment, or process in chancery, &c. two dollars.” The 
corresponding clause in the act of 1799, is thus: “ For the service 
of any writ, warrant, attachment, or process, issuing out of any 
courts of the United States.” It is admitted, in consequence of a 
subsequent provision, that Congress did not mean to embrace exe- 
cutions, by these words in the act of 1792; and why it should be 
supposed they meant to include them in those of the act of 1799, 
is to me utterly inexplicable. The only difference in the enumer- 
ation, is ** process in chancery,” in the first, and in the other, “ pro- 
cess issuing out of any courts of the United States.” The one 
gives the fee of two dollars for the service of process issuing from 
one of the courts of the United States, and the other the same fee, 
for the same process, issuing from them all. ‘The writs and pro- 
cess intended, are the same; the fee is the same; which furnishes 
evidence, that the two clauses refer to the same service. No rea- 
son whatever can be assigned, why, in the two acts, the same words 
should be used in a different sense. It would, if it were so, be 
proof of a want of care and intelligence, which is not to be pre- 


sumed. 
It is further contended, that the second clause of the first section 
ef the act of 1799, gives fees for levying a Fi. Fa. If this pre- 
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guntption were well founded, it would afford some support to the 
construction attempted to be given to the first clause, inasmuch as 
it would go to show, that fees on executions were not entirely left 
to be regulated by the laws of the State. But in my judgment, 
this part of the act is too plain to admit of either doubt or argu- 
ment. Itis conceded that the corresponding clause of the act of 
1792, relates to sales in the admiralty. It is in these words : “ For 
“each bail bond, fifty cents ; for selling goods, or vessel condemn- 
“ed, and for receiving and paying the money, three per cent.” 
Plain and explicit as this provision is, it is certainly not more so 
than the phraseology of the act of 1799, which is as follows ; 
“For every proclamation in the admiralty, thirty cents; for sales 
or vessels, or other property, and for receiving and paying the 
money,” &c. It seems to me impossible to resist the conviction, 
that both acts here refer to sales in the admiralty. The only dif- 
ference consists in a judicious modification of the latter, allowing 
the marshal a per centage upon all property sold, whether under 
decrees of condemnation, or interlocutory orders, because the ser- 
vice and responsibility is precisely the same. The first allowed 
the compensation for “ selling goods and vessels condemned; the 
other, for “ sales of vessels or other property,’ whether condemn- 
ed or not. This is indubitably the true meaning of the act, and 
no Ingenuity can assign a rational reason for the construction given 
to it by the defendant, or a plausible argument to show, that “ other 


property” means property sold by the common law process of 


Fiert Facias. It is well known, that a very great portion of the 


sales in the admiralty, are of property other than vessels, and of 


property not condemned. No reason whatever exists, why the 
per centage should not be allowed on property sold in virtue of an 
interlocutory order, as well as on property condemned, the service 
and responsibility being the same. ‘The word “ condemned” was 
therefore very properly omitted in the last act. 

There is inconsistency, too, in the supposition, as connected with 
the argument upon the first clause. A Fv. Fa. is as much a writ or 
process, asa Ca. Sa.; and if the terms “ writ or process”include the 
one, they necessarily must the other. 

But it is said, that executions cannot be considered as embraced 
in the first clause of the third section of the act of 1792, because 
by the third, the compensation for serving them Is, in terms, left to 
be regulated by the laws of the several States. And so it most as- 
suredly is, by the act 1799, if serving, or levying an execution, is 
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a service ; and that it is, will not, I presume, be denied. The first 
act, after enumerating and ascertaining the marshal’s compensa- 
tion for serving a writ, process, &c. and various other services, de- 
clares, that he shall receive, “ for levying an execution, and all 
“ other services not enumerated, such fees or compensation, as are 
“allowed in the Supreme Court of the State, wherein the services 
“shall be rendered.” The act of 1799, after enumerating the 
same and similar services, and annexing similar fees, concludes 
thus : “ For all other services not enumerated, except,” &c. “such 
“ fees and compensations as are allowed in the Supreme Court of 
“the State,” &c. It is too obvious, [ think. to require an argu- 
ment to prove, that ifthe levying an execution be not enumerated, 
it passes under the general reference to the State laws, as well by 
the words of this act, as by those of the former. 

If it be admitted, as I conceive has been amply shown, that it is 
uot enumerated, or intended to be, then it would be futile to place 
the words “ for levying an execution” before “ ail other services.” 
They would be mere surplusage, tautologicial, and useless. 

I shall dismiss this branch of the argument, by observing, that | 
never have entertained the least doubt as to the construction of the 
first section of the act of 1799, and donot now. It is perfectly 
clear to my mind, that fees for serving o: levying executions, were 
very properly intended by Congress, to be regulated by the laws of 
the different States, and that the marshals, in that respect. stand on 
the same footing with the sheriffs. {tis every way proper that tt 
should be so. A variety of considerations, connected with the 
feelings, the prejudices, and local habits ef ile people, render it ex- 
pedient. ‘The same fees for the same services, in the courts of th 
two governments, can generate no invidious comparisons, nor dis 
turb the harmonious reverence due to both. 

it has, lastly, been contended, that the poundage, or fees of the 
marshal for serving an execution, are not embraced in the term 
“ costs,” used in the discharge, and that it can only mean the cost: 
which occurred prior to issuing the execution. {tis not to be de 
nied, that if I am correct in iny preceding interpretation of the 
laws of the United States, regulating the fees of the marshal, he 
is entitled to the same fees for serving an execution, either from 
the plaintiff or defendant, as the sheriffs of this State are entitled 
to claim. And if,in this case, the Secretary of the Treasury had 
directed the discharge, without inserting the condition, “on pay- 
“ment of costs,” I have no hesitation in saying, that the United 
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States are to be considered responsible for the marshal’s fees, .in the 
same manner, and to the same extent, as any other plaintiff in a 
suit. In such case, it would be the duty of the marshal to obey 
the mandate, and to look to the government for his compensation. 
It is on this principle, that the Supreme Court of this State have 
decided, that when a plaintiff in a suit, countermands an execution 
served, or directs the discharge of a defendant arrested, on a Ca. 
Sa. without directing the costs,go be paid, the plaintiff, and even the 
plaintiff’s attorney, is liable for the poundage. Suppose, in such a 
case, the plaintiff had countermanded the execution, and ordered 
the discharge of the defendant on payment of costs, and the sheriff 
had obeyed the order of the plaintiff, without exacting his costs of 
the defendant, no person can doubt that he had thereby waived 
all liability on the part of the plaintiff. 

The discharge in this case recites the judgment, and the ex- 
ecution, and the defendant is to be discharged from the latter on 
the payment of “ costs.” He is never discharged from the judg- 
ment; because his future property continues liable. The lien 
on it still remains. He is to pay costs of what? not simply of the 
judgment, but necessarily also of the execution. Confining myself, 
therefore, to the very language of the discharge, it would be, to 
narrow its fair interpretation and meaning, to decide that the 
costs, only to the time of signing the judgment, are to be paid by 
the defendant; thus leaving the United States to satisfy the costs 
of the execution. There is nothing in the law, by which Iam 
bound to affix to the term “ costs,” so restricted a sense. 

I am aware, that in England the poundage of a sheriff is paid 
by the plaintiff, except where there is judgment for a penalty, and 
then itis permitted, to levy it in addition to the sum actually due. 
This very exception establishes, that it isa just charge against a 
defendant. The other cases, where the plaintiff is liable tor the 
sheritf’s fees, or the poundage on the execution, proceed on the 
form of the judgment, and on technical rules, which have been a 
subject of complaint in that country. The distinction I have sug- 
gested, is marked out, by the cases reported in | East. 403, and 3 
Bosanquet & Puller,362. Inthe latter case especially, pound- 
age is called “costs of the execution,” as distinguished from the 
costs of the judgment, but clearly including both within the gen- 
eral appellation of costs. By whom to be paid, was the question to 
be decided: but whether it be paid by plaintiff or defendant, 
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poundage wag costs; or, in other words, the legal fees of the offi- 
cers and ministers of the law. Whatever may be the law of Eng- 
land, I am not bound to declare. The laws of this State, and the 
decision of its Supreme Court, remove all doubt on the question, 
that fees, in the nature of poundage, are allowed by the laws of 
this State ; and the practice of the Supreme Court has been too 
long and too well established, to admit of a doubt. The poundage 
of a sheriff, or his fees for serving @n execution, are here regulated 
by statute, and are levied on the property of the defendant, or 
paid by him on an execution against the body, in the same man- 
ner, and in all cases, as the amount of the original recovery. And 
this poundage, by a statute of this State, shall be taxed on the ap- 
plication of the defendant, thereby showing his liability for the 
same. It was admitted on the argument, that it had always been 
the practice in this State, to endorse on the execution, that, be- 
sides the amount therein specified, the sheriff was to levy his 
poundage. This practice is certainly in conformity to the law; 
for the same statute which fixes the costs, anterior to the judgment, 
also defines and establishes those which may arise, and be de- 
manded, subsequent thereto. 

On a Fi. Fa. the sheriff is entitled, the moment he levies, te 
poundage on the amount that may be realized from the property 
seized, or upon a compromise between the parties. This doctrine 
is established in the case of Hibault vs. Ellis, 1 Caines, 192, and is 
supported by the case of Alchin vs. Wells, 5 Term Rep. 570. This 
case was decided in 1803, and its authority has never been ques- 
tioned or disturbed. The practice has ever since been universal 
and uniform. . 

In the case of a Ca. Sa. the sheriff, by the decision of the Su- 
preme Court of this State, is entitled to his poundage, upon taking 
of the body in execution. It is then his responsibility attaches, 
and it is then his right to compensation is consummated. It does 
not depend upon the amount which may ultimately be recovered, 
and he may resort for his fees to the attorney who issued the exe- 
cution. The law has been thus deliberately settled, in the case of 
Adams vs. Hopkins, 5 John. 252, and Scott vs. Shaw, 13 Johnson, 
378. Iconcur with these decisions, and think they have settled 
the law correctly : even if I did not, still they must govern the 
present case ;_ for the decisions of the Supreme Court of this State, 
must be the rule of my decision in a question of this sort. 
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Upon the whole, I am clearly of opinion, that the marshal is 
entitled to poundage on the execution, to be taxed, and which, by 
the terms of the discharge, is to be paid by the defendant. 

Until the payment thereof, the defendant is not entitled to be 


discharged from custody under the execution, and I shall direct a 
rule accordingly. 
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LAWS OF LOUISIANA, 


Respecting the Distribution of the Property, and the Payment of 
the Debts, of Intestates. 


Tue estates of intestates, in Louisiana, when no person 
claims as heir, in person or by attorney, are administered upon by 
curators, appointed by the Parish Judge. And when any person 
dies without a will, itis the duty of those who know it, to inform the 
Judge, under a penalty. When the Judge is satisfied of this, and 
that the deceased has left no heirs, or person representing the heirs 
in the State, he goes to the house of the deceased, and affixes 
seals on the effects of the deceased, and makes an inventory of 
the same, in the presence of two witnesses, and ‘appoints a guardi- 
an to take possession and charge of the property. In eight days 
after this, the Judge takes off these seals publickly, where all or a 
part of the heirs are absent, or not represented, and then makes 
an inventory and appraisement of the estate, by two sworn ap- 
praisers by him appointed. After this, and the usual notice, the 
estate is publickly sold on such terms as the heirs, if any are pres- 
ent, or represented, and the Judge, may think expedient. The 
estate is then divided among the heirs present or represented, and 
an attorney is appointed by the Judge, to defend the right of ab- 
sent heirs in the partition. The partition being made, the Judge 
will appoint curators to take charge of the proportions of absent 
heirs, and in doing this, he will prefer present or represented heirs. 
If the deceased was a partner, the Judge will proceed to make a 
partition of the joint estate, unless it was agreed by the deceased, 
that the partnership should continue after his death, and, in that 
event, the surviving partner is not compelled to give any security 
for correct management of the joint stock. 
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The curators must give bonds to the value of the property, and 
their. estates are tacitly mortgaged, until the trust is ended. For 
money, while it remains in their hands, they pay no interest. It 
is considered, in that respect, asa deposit. Creditors are allowed 
three months after the death of the intestate, to put in their claims ; 
and no debts before that period are to be paid by curators, however 
much money they may have on hand, nor then, without an order 
of the Judge, who, at the expiration of this period, may extend 
the time three months longer. Expenses of the last sickness are 
immediately paid, when approved by the Judge. If there isa 
deficiency of assets, the Judge will, by a sentence, establish the 
order in which debts are to be paid. Authorization, or a sentence 
to pay debts by the Judge, must be published in French and Eng- 
lish, to notify those who wish to make opposition: ‘Ten days after 
which, if there be no opposition, final payment is made to such 
creditors as have presented their claims ; and should ether credi- 
tors afterwards appear, and there be a deficiency of assets, there 
is no remedy against those creditors who have been already paid. 
If opposition is made, it is determined in a summary manner by 
the Parish Judge, with liberty of appeal to the Supreme Court. 
Curators are allowed two and a half per cent, and their functions 
cease, and they must render an account, whenever heirs in person, 
or by attorney, appear. Their functions regularly cease at the 
end of a year and a day, (unless the Judge prolongs the time three 
months,) and then they must render an account of their proceed- 
ings to the Judge, and the balance of money they have in hand 
has the force of a judgment against them. If the Judge does not 
approve of their accounts, they may appeal to the Supreme Court. 
If no heirs appear in three days, the balance is paid to the State 
Treasurer, and two receipts are taken, the one kept by the curator, 
and the other put on file in the office of the Parish Judge, before 
whom the estate was settled. This balance in favour of the heiré 
is always to be paid to them, without delay, whenever they appear; 
but for the use of the money, in the mean time, the State pays no 
interest. When the heirs appear, they must go before the Parish 
Judge, in whose office the receipt was filed, and satisfy him of the 
validity of their claims, and he then grants them an order on the 


Treasurer to pay over the money. ‘Testamentary executors, when 
heirs are absent, proceed in the same manner as curators. 

If a person takes by will, as heir, in Louisiana, he should always 
take with the benefit of an inventory, which is done by express 
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avowal of the same before a Notary, before he has intermeddled 
with the estate ; otherwise he is liable for all testator’s debts. If he 
thus takes,he has three months to make an inventory, and can then 
accept, if beneficial to him; or renounce, and have all lawful costs, 
by him thereby sustained, paid. 








Case ordered to Referees. 


DISTRICT COURT OF THE UNITED STATES. 
SamMueL H. Eakin, 


adsm. 
THe UNITED STATES. 


Under the thirty-fourth section of the act of Congress, to establish the 
Judicial Courts of the United States, (vol. 2, p. 70, U. S. Laws,) the 
District Judge of the United States for the Southern District of 
New-York, has power to refer cases, involving long accounts, to 
referees, in conformity to the practice of the Supreme Court of Ju- 
dicature of the State of New-York, under the second section of the 
Statute of the State of New-York, for the amendment of the law, 
and the better advancement of justice. (2 vol. R. L. p. 556, § 2.) 


A SUIT was commenced in the District Court of the 
United States for the Southern District of New-York, against 
Samuel H. Eakin, in favour of the United States. ‘The defendant, 
it seems, had been a district paymaster during the late war between 
the United States and Great Britain, for the military district, em- 
bracing a portion of the States of New-York, New-Jersey, and 
Connecticut ; and in the discharge of his duty, had disbursed be- 
tween two and three millions of dollars. In the-settlement of his 
accounts at Washington, a controversy arose in relation to certain 
charges, and items, which he preferred against the government. 
The United States claimed a balance in their favour, and the district 
paymaster also considered himself entitled to a balance against the 
United States. A suit on behalf of the government was com- 
menced ; and when the case was reached on the calendar, in the 
District Court, the counsel for the defendant, on reading an affida- 
vit, which stated that the case involved long and intricate accounts, 
moved the Court that the same be submitted to referees. His 
Honour Judge Van Ness remarked, that the application was new, 
and he should order the motion to be argued ona future day, 
which was done. 
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On a subsequent day of the term, the motion was argued by the 
eounsel for the defendant, and the counsel for the United States, 
The counsel for the defendant read the ninety-fourth section of 
the Judiciary Act, (vol. 2, p. 70, U. S. L.) and the second section 
of the Statute of New-York, (vol. 2, R. L. p.516,) under which 
the Supreme Court of that State has proceeded to order causes to 
be submitted to referees, and also referred to the 55th rule of the 
District Court, adopting the practice of the Supreme Court of the 
State of New-York, in cases where the District Court has not 
adopted special rules for itself. They also cited 3 Dall. 344, 3 
Dall. 373, 2 Wheat. 363, 4 Wheat. 129, 1 Gall. 18. Peters’ Rep. 
(Circuit Court U. S.) p. 1. 5 Hall’s Law Journal, 502. 

The counsel for the United States read the seventh article of 
the amendments of the Constitution of the United States, and 
cited 3 Wheat. 244, 1 Gall. 18, 1 Gall. 371, and Peters, 484. 

His Honour Judge Van Ness, in consequence of severe indispo- 
sition and a pressure of business, did not deliver an opinion in ez- 
tenso. He said that he should grant the motion, and go into the 
State practice. He conceived that the fifty-sixth section of the 
Judiciary Act of the United States, placed the case within the 
second section of the New-York Statute for the amendment of the 
law, and the better advancement of justice ; and while he thought 
the practice of submitting cases involving long and intricate ac- 
counts, legal, he viewed it as highly conducive to the administration 
of justice. From the affidavit on which the motion in the case 
was grounded, it appeared that between two and three millions of 
dollars had been disbursed for the United States by the defendant, 
and that it might take a jury several days, to give a full and per- 
fect examination to the great mass of accounts and vouchers in- 
volved in the suit. Referees were accordingly appointed, and a 
rule duly entered by the clerk of the Court. 


Counsel for the defendant, J. O. Hoffman, J. Anthon, and C. G. 
Haines ; for the United States, R. Tillotson, District Attorney. 
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An Essay on the Law of Contracts for the Payment of Specific 
Articles. By Daniew Cuteman, Middlebury, ( Vt.) Published 
by the Author : 1822—pp. 224. 


Ar the present day, when law books have multiplied so 
far beyond the ability of a great majority of the profession to pur- 
chase, and when a whole life is insufficient to make us critically 
acquainted with one half of the books on our shelves, we can not 
believe it any part of that duty ‘which every one owes to his pro- 
fession,’ to publish a full-grown volume, on a subject of so limited 
a nature, as that of the treatise now before us. It is really taxing 
our patience and our purses most unreasonably, especially, when 
we know, that much of what we are to find in such a volume, is 
already in our libraries, and that if any new light is to be shed up- 
on the subject, it might be much more cheaply communicated in 
the form of a pamphlet, or (shall we say it?) in the more agreea- 
ble form of a moderate sized essay, in some Journal like our own. 
We should have felt ourselves honoured, had this respectable au- 
thor selected our work as his medium of communication with the 
public; but we assure him, that his omission to do so, is by no 
means considered an unpardonable offence, and it shall have no 
sinister effect upon the account, which we now propose to give of 
his book to our readers. 

In his Introduction, the author makes some judicious remarks 
upon the necessity of a faithful administration of fixed laws, to the 
very existence of civil liberty ; and he has authorized us to infer, 
from one example at least, that while a people are wantoning in 
the enjoyment of the most unbounded political privileges, their 
dearest civil rights may be made the sport of an unprincipled or 
ignorant judiciary. The truth of this will not be questioned, we 
apprehend, in those States where the judiciary, during any con- 
siderable period of violent party struggles, have been dependent 
upon the legislature for their annual appointment ; or where, if in- 
dependent in their tenure of office, the judges have so far lost sight 
of their appropriate and elevated functions, as to prostitute their 
Official influence at the feet of the one party or the other. A more 
odious species of tyranny, than is sometimes produced by such a 
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state of things, can hardly exist under the most despotic or corrupt 
governments. Against this evil, nearly all the States in the Union 
have attempted to guard themselves, by making the judges of their 
higher courts independent in the tenure of their offices, and in 
their circumstances; but still, in the infinite variety of cases, which 
must necessarily be brought before our inferior courts, the adminis- 
tration of equal and exact justice is too frequently exposed to the 
evils we have specified. In these courts, and indeed in the higher 
courts also, the judgment seat is too often filled by men, who have 
risen to that elevation not by their learning or professional merit, 
but by their political services; and who, in the discharge of their 
official duties, sometimes pay less deference to the principles of 
law, than to what they imagine to be the interests of their party. 

The value of an able, upright, and independent judiciary, it ap- 
pears to us, is not sufficiently appreciated by our count:ymen at 
large. Even some of our most experienced statesmen, who have 
spent their lives in the political service of the country, have cher- 
ished manifestly very inadequate notions of this subject. It is true, 
that in all representative governments, the legislative department 
will necessarily have the most imposing appearance; but when we 
reflect, that all legislative acts must be expounded and enforced by 
the judiciary department, we shall learn to look with great solici- 
tude to the men who are to hold the scales of justice. But this is 
not all that the judiciary department has todo. Our legislatures 
may transcend any thing they have ever yet done, in the way of 
excessive legislation; they may multiply statutes until they shall 
think they have provided for every supposable case, and after all, 
there will remain a greater amount of law, which must of necessity 
be made by the courts, than ever has, or ever can, become the sub- 
ject of legislative enactment. Let any one, who doubts this, look 
at the immense variety of principles and rules, contained in our 
books of the common law, and which are constantly accumulating 
by the improveinents and changes of society. ‘These are ail pre- 
scribed and settled by the judges; and upon the wise constitution 
and due observance of these, we are perhaps more dependent for 
the enjoyment of our just rights and privileges, than upon our writ- 
ten constitutions and statutes. 

We have in this country twenty-four independent governments, 
besides the national one exercising a sort of jurisdiction over them 
all; each having a complete and distinct judiciary system of its 
own, ascending trom the lowest magistrate, through all the ordi- 
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uary grades, to the highest tribunals of law and equity. With 
such wide-spread judiciary powers, and with the great freedom we 
enjoy, no other country in the world has greater need of learned 
and upright judges, than we have. Were the maxim of political 
economy, that the supply will always equal the demand, applicable 
to this subject, no other country would compare with ours in the 
number of able jurists; and, in fact, we believe we are not deficient 
in this respect. But do we always avail ourselves of the best tal- 
ents within our reach, in our selections forthe Bench? Do we duly 
appreciate the relative importance of every part of the judiciary 
system of this country ? Are we sufficiently in the habit of regard- 
ing an independent and enlightened judiciary, as the very sheet- 
anchor of our free government ?* 


* Since writing the above, we have seen a letter of Mr. Jefferson, in 
reply to a committee of the Kentucky Legislature, who had addressed 
some inquiries to him, respecting the system of school education in 
Virginia, in which we regret to find the following remarks: 


* We already see the power installed for life, responsible to no au- 
“thority, (for impeachment is not even a scarecrow,) advancing witha 
“noiseless and steady pace, to the great object of consolidation. The 
“ foundations are already deeply laid, by their decisions, for the annihi- 
“lation of constitutional State rights, and the removal of every check, 
“every counterpoise, to the engulphing power of which themselves are 
“to make a sovereign part. If ever this vast country should be brought 
“undera single government, it will be one of the most extensive cor- 
‘“ ruption, indifferent and incapable of a wholesome care over so wide a 
“spread of surface. This will not be borne, and you will have to 
“choose between reformation and revolution. If I know the spirit of 
“this country, the one or the other is inevitable. Before the canker is 
‘become inveterate, before its venom has reached so much of the body 
“politic as to get beyond control, remedy should be applied. Let tie 
“future appointment of judges be for four or six years, and renewable 
“by the president and senate. ‘This will bring their conduct, at regu- 
“Jar periods, under revision and probation, and may keep them it equi- 
‘poise between the general and special governments. We have erred, 
“in this point, by copying England, where certainly it is a good thing to 
‘have judges independent of the king; but we have omitted to copy 
“their caution also, which makes a judge removable on the address of 
* both legislative houses. That there should be public functionaries, 
‘independent of the nation, whatever may be their demerit, is a sole- 
“cism ina republic, of the first order of absurdity and inconsistence.” 


It is unnecessary to vindicate the Judges of the Supreme Court, from 
the insinuations conveyed against them, in the above extract, or to in- 
quire into the origin of Mr. Jefferson’s prejudices on this subject. 
Surely the opinions of the Supreme Court, on all constitutional ques- 
lions, are to be regarded with very great respect, aad are not to be con- 
demned in this wholesale manner. 

There is one point of view, however, in which the above extract ap- 
pears to us to deserve a more serious consideration. We regard it as 
neither more nor less than a direct attack upon the constitution itself, m 


7! 
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But we must return from this digression. Our author considers 
the law of contracts for the payment of specific articles, under the 
following heads :-— 

“]T, The different species of contracts for the payment of spe- 
‘‘ cific articles ; the place of payment; and what property is a law- 
‘ ful tender, in discharge of each.” 

‘HI. The pleadings and evidence on the part of the plaintiff.” 

‘III. The pleadings and evidence on the part of the defend- 


ant.” 

“IV. The damages.” 

“ V. The consequence of a judgment in favour of the defend- 
“ ant,—on a plea of tender and refusal, or on a plea that defendant 
‘‘ was ready at the time and place to deliver the property, and that 
‘plaintiff did not attend ; as it respects the property tendered, or 
‘‘ready to be delivered.” 

I. The different species of contracts for the payment of specific 
articles, are not distinctly enumerated; but as these contracts are 
generally evidenced by notes of hand, and are all governed by the 
same principles, except as to the declaration, the author tells us in 
the outset, that he “shall treat of notes of hand only.” In Con- 
necticut, he says, these notes are treated like any other promissory 
notes; but in Massachusetts and Vermont, and some other States, 


one of its most vital parts. The framers of the constitution very wisely 
established the judiciary, as a distinct but co-ordinate branch of the gen 
eral government; with powers to check and control both the executive 
aud legislative branches, whenever they shall encroach or transcend 
their constitutional boundaries ; and with powers, also, to keep both the 
general and the State governments in their respective spheres. And, 
to enable them fearlessly and faithfully to discharge these high duties, 
the judges were made perfectly independent. Now, Mr. Jefferson 
thinks this part ef our constitution, which appears to us to be the key- 
stone of the whole system, has a tendency towards consolidation, and 
ought to be abolished. He appears to think, that as the constitution now 
stands, the executive is too weak, and the judiciary too strong ! He would 
therefore prostrate the judiciary at the feet of the executive and the sen- 
ate, by making the judges dependant upon them, every four or six years, 
for their appointments. And this, forsooth, is to keep them in equipoise 
between the general and special governments, and to dissipate for ever 
the fears of a consolidation, that mighty bugbear of the ** school of con- 
struction construed, and constitution vindicated.” <A glance at this 
scheme, is sufficient to convince any one, we should think, that nothing 
could be better contrived to hasten the great evil of consolidation, than 
thus to give our executive a power over the judiciary, which even a king 
of Great Britain would not dare to dream of. The truth is, Mr. Jeffer- 
son’s doctrine on this subject, is just “such stuff as dreams are made 
of;” and nothing but the respectable source whence it emanated, would 
have made it worth a moment’s attention. 





ON THE LAW OF CONTRACTS. 551 


they hold a middle rank between a promissory note under the 3d 
and 4th of Anne, and a verbal contract ; the plaintiff not being re- 
quired to aver or prove a consideration, though he must make all 
other averments, as in a declaration on a verbal contract. This is 
the substance of the account given us of the different species of 
these contracts, except, indeed, we may infer that they have the gen- 
eral characteristics of all other contracts; and, we confess, we do 
not deem the account very satisfactory, when we consider the au- 
thor as spreading before us the ground-work of his volume. We 
are still less satisfied with what is said in this part of the work, as to 
the different modes in which this class of contracts, when written, 
and of course all other written contracts, are to be made or signed. 
We knew not before, that to render a note of hand valid, when 
signed by a person having general authority to execute notes for 
the payor, “ the agent must sign his own name to the note, stating 
it to be done, for and in behalf of the maker or payor,” p. 20: or 
that “ it is necessary to prove the defendant (the payor,) to have 
been a body politic and corporate, a banker, merchant, or trader,” 
p- 21: orthat, if the payor, being unable to write, he make his 
mark, and “ in such case the name be put to the note by the payee, 
the note will be invalid,” p. 22: or that, if a person who is able to 
write, “ requests a by-stander to put his name to a note, it is a prac- 
tice unknown to the common law,” and that “ the law does not ad- 
mit evidence, that a third person was directed to put the defend- 
ant’s name to a note, to be substituted for the more certain evidence 
of the hand-writing of the defendant,” p. 23. These positions 
are all new to us, and we consider them to be in direct opposition 
to the most familiar cases and principles in our books. The form 
in which an agent signs a note for his principal,—or whether the 
payor of a note signs his own name, or makes his mark, or directs 
the payee or any by-stander to do it for him, can be of no sort of 
consequence, provided it appear to be the note of the principal in 
the one case ; or, an authority to affix the name, or the mark, be pro- 
ved, in the other; and, as to the employment or occupation of the 
inaker of the note, the law of this country pays no regard to it. Nor 
have we ever believed it necessary to the validity of a note or other 
instrument, as the author informs us, p. 23, on the authority of 
Pothier on Ob. No. 11, that it should be signed by all those whose 
names are inserted in the body of the instrument; and this, 
whether the note be joint, or joint and several. If the note be 
signed and delivered by any one, or more, of those whose names are 
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inserted in the body of the instrument, it certainly will bind him, or 
them, whose signature is thus affiixed. 

The place of payment, where no place of payment is stipulated, 
in notes of this description, is correctly stated to be the creditor’s 
place of residence. But from this general rule, our author excepts 
the case of bulky goods, or goods of great weight, which he thinks 
may be tendered, either where by a parol payee they were to 
be received, or, if there were no such parol agreement, at the 
place where the payee, at the time of the execution of the 
contract, contemplated he should want them for use; on the 
ground, that ¢here the parties must have understood the property 
should be delivered. Should not the author have accompanied 
this exception with a quere de hoc? He also excepts the case of 
a merchant giving a note payable in goods; and the case of a cabi- 
net-maker, blacksmith, or other mechanic, giving a note payable 
in his work: in which cases, he states the law to be, that if neither 
ume nor place is designated in the note, it is payable at the store 
of the merchant, or at the shop of the mechanic, in such articles 
as the payee may from time to time select and call for; and in 
short, that the holder of the note stands on precisely the same 
ground, as if he had paid the merchant or mechanic, in advance, 
for such goods or articles in their respective lines of business, as 
he might in future occasionally want. No authorities are cited for 
this class of exceptions to the general rule, and there are serious 
difficulties in admitting them ; but it is perhaps fair to presume,t hat 
in the State where the author practices in his profession, they may 
have been sanctioned by general usage and judicial decisions. 
They have been thus sanctioned in Connecticut. 

The kind of property that shall be a lawful tender, in discharge 
of these contracts, must be such as is stipulated in the contract; 
and the law implies that it shall be of a merchantable quality. 
The author inquires, under this head, whether, if a note for one 
hundred dollars be payable in cattle, the debtor may tender a part, 
say eighty dollars, in cattle, and the remainder in money; and he 
answers in the affirmative, upon the presumption that the note be- 
ing made payable in specific articles, is always for the benefit of 
the debtor, and he may waive the privilege stipulated for himself. 
{t is candidly admitted, that there is no authority for this doctrine, 
but it is merely suggested, as reasonable in itself, and one which 
would be found convenient in practice. Probably the holder of 
such a note would be able to suggest some formidable objections, 
against the reasonableness and convenience of such a doctrine. 
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if. Why the second section of the work is entitled, Of the 
pleadings and evidence on the part of the plaintiff, we can not con- 
jecture ; for, excepting the position, that if one of these notes be 
payable on demand, a demand must be averred in the declaration ; 
and the statement of a decision in Vermont, in a declaration upon 
a note payable in horses at defendant’s dwelling-house, to be ap- 
praised by three men, that the declaration was had on demurrer, 
“for want of an averment that plaintiff was ready at time and 
place, to agree on the appraisers, and receive the property ;” there 
is nothing in the whole section, that will correspond with its title. 
The author does, indeed, controvert this decision ; but he dismisses 
it in very few words. ‘The principal part of the section is employ- 
ed in an ingenious explanation of the difference between contracts 
founded on executed, and executory considerations; and a brief 
notice is taken of the strict analogy between the common declara- 
tion in the latter class of contracts, and the defendant’s plea of 
readiness to perform, in actions on notes payable in specific articles. 
Not a word is said of the evidence on the part of the plaintiff. 
We ought to add, however, that the most essential averments in 
the pleadings on behalf of the plaintiff, are treated of in other 
parts of the work. 

{Il. In the third section, of the pleadings and evidence on the 
part of the defendant, the author puts forth more of his strength, 
He attempts to show that the practice in some States, of pleading 
the general issue to these contracts, and receiving under it evidence 
of atender and refusal, or a readiness on the part of the defen- 
dant to pay, is incorrect, and “ that a tender, as well as a readiness 
to perform the contract, must in all cases be plead, [pleaded,} 
specially ; and to point out, how it must be varied, to adopt it to 
different cases.’ There is no doubt but these facts ought, in all 
cases, to be pleaded specially ; but what averments are requisite in 
the defendant’s plea of tender, or of readiness to perform, toa 
contract payable in specific articles, our author represents as being 
a matter of very difficult solution, and about which very different 
opinions have been entertained. His opinion is, that if the plea 
be a tender and refusal of the property, the defendant must make 
a profert of the specific articles in court, or allege in his plea some 
sufficient excuse for not making a profert of them, such as their 
great bulk, weight, &c.; and he cites for this doctrine, 6 Bac. Abr. 
465, Bro. tout temps. prist, pl. 3d. 2 Rol. Abr. 524. But after hav- 
ing thus excused himself from a profert, or supposing, in opposition 
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to the above opinion, that a profert in curia is in no case necessa- 
ry, may the defendant conclude his plea “ without an uncore prist, 
an averment that the property is still ready ?’’? This opens the in- 
quiry, whether the debtor ought to be at the trouble and charge of 
keeping the property, after the tender, and whether it ought to be 
considered as vesting in the creditor, from the time of the tender, 
Mr. Chipman contends with great ingenuity, and at great length, 
upon the principles of natural law; upon the principles of the 
French Law of Consignation, as laid down by Pothier, and in the 
Napoleon Code; and upon the analogous principles of the com- 
mon law, in the case of the tender of money; that the property of 
specific articles ought not to be considered as vesting in the cred- 
itor, by the tender. He further maintains, that whether this be 
good law, or not, the debtor should be, at all events, obliged to 
keep the property after the tender, for the creditor, until a legal 
decision as to the sufficiency of the tender,—with the privilege in- 
deed of a lien upon the property for the expense of keeping, if 
the plea of tender be ultimately decided against the creditor,—or 
the privilege of selling a sufficiency of the property, from time to 
time, to defray the expense of its keeping. This is a summary 
view of his argument; and hence he would require, i all pleas of 
tender of specific articles, that the plea should be accompanied 
with the averment, that the property is still ready, and would of 
course permit the creditor to reply to the plea, a subsequent de- 
mand and refusal. He cites Dy. Rep. 25, and 2 Roll. Abr. 523, 
to prove the necessity of uncore prist, in the plea; but then, 
he admits that the contrary has been considered to be the 
established law, ever since the days of Lord Coke, on the authori- 
ty, as he thinks, of Coke Litt. 207 ; though he can not find that 
the question has ever been directly made, or discussed, since that 
period. When the law has been considered as so long settled, 
why attempt to unsettle it? No very serious inconvenience has 
been experienced in two hundred and fifty years, and probably 
will not be in as many more, if the law continues to regard the 
debtor in one of these contracts as entirely discharged, from the 
moment he has made a sufficient tender, without compelling him 
to assume the burthen of keeping the property, until a wealthy or 
litigious creditor gets satisfied by a decision of some court of der- 
nier resort, that the property actually vested in him by the original 
tender. There is certainly good reason, in requiring that both 
parties, as to making or refusing a good and sufficient tender, 
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should act under the peril of losing the whole property tendered, 
which we conceive is the general effect of the law as it now 
stands; for it furnishes the strongest inducement for both of them, 
to comply faithfully with their contracts. 

It is further requisite, in the defendant’s plea of tender, to de- 
scribe the articles tendered, and if the article be one of those spe- 
cies contracted for by number, weight, or measure, it will be suffi- 
cient to describe it in the words of the contract; but in other cases, 
the plea must describe each article tendered, as in an action of 
trover. 

The plea of readiness to perform, &c. is said by our author to 
he governed generally by the same principles as the plea of ten- 
der; and in addition to the fact of readiness on the part of the 
defendant to perform, it must further state what act, or neglect, or 
omission, on the part of the plaintiff, prevented or excused per- 
formance. 

We should suppose that the defendant would find as much diffi- 
culty in his evidence, as in his pleading, in contracts payable in 
specific articles. If the article be grain, our author says, the de- 
fendant, to support a plea of tender, must prove that he had a 
sufficient quantity at the time and place, of a merchantable quali- 
ty, and that he offered to measure out and deliver such a quantity 
as was stipulated, or as, at the stipulated price, would pay the sum 
specified in the note, and that the creditor refused to receive it. 
He thinks it unnecessary actually to measure it, if there be no 
question as to the quantity, unless the debtor would throw the 
risk and expense of keeping the article on the creditor; but in 
that case, he must separate what is tendered, from his other proper- 
ty, or he will be always liable to deliver a sufficient quantity to pay 
the debt, without any pay for keeping. We think, that in all cases, 
where the debtor has done all he could to perform his contract, the 
charge and risk of keeping, devolves upon the creditor. 

{In the case of Mc Connel vs. Hall, in Vermont, where the de- 
fendant, under the general issue to a note, payable in a waggon 
worth sixty dollars, at a certain time and place, offered evidence 
that he was then and there ready to deliver a waggon, of the de- 
scription stipulated, the Supreme Court decided, that the defendant 
was bound further to prove, that he then and there turned out or de- 
signated such a waggon as was stipulated, in such a manner as to 
transfer the property and make it the creditor’s; for, otherwise, 
they thought the creditor would be unable either to recover on the 
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note, or obtain possession of the property, thus got in readiness te 
discharge it. A mere readiness, or ability, to perform the contract, 
they held, could not amount to performance, where, as in this case, 
a complete performance was in the power of the party, by turning 
out and leaving the property at the place specified. 5 Johns. 119. 
S Johns. 474. Co. Lit. 207. 210. 2 Swift’s System, 403—4. 10 E. 
(Oi. They distinguished the case from that of a mutual con- 
vet, for the delivery of property by one party, and_pay- 
iment by the other, to which the defendant’s counsel had com- 
pared it in the argument, on the supposition that in this latter 
case, the property would not vest, by a mere tender of per. 
formance; and the party showing a readiness to perform, would on- 
ly heve aright to recover damages, and not the price of the prop- 
erty bargamed and sold.. Mr. Chipman contends, that this distine- 


ton is opposed to all the authorities, (2 Bl. Com. 448. 4 Bur. 2101. 
Jonns. Rep. 395,) for that, the party, in this last case, has his elec- 


tron,to disafiirm the contract, and recover the special damages, or to 
atiem it, and recover the price. This shows that the property may 
be considered as transferred or vested, by the offer to perform the 
.coniract. He also contends, that the principal decision, in the case 


gr 


ie Connel vs. Hall, was wrong, and that if the defendant in that 

jad pleaded his defence specially, and further averred, that the 

aif neglected and refused to attend, at the time and place, the 
curt must have held it a complete defence. 

[V. The damages, in contracts of this description, are stated to 

, the stiaple value of the articles at the time and place of delive- 

y 3 uuless it appear, from the contract, that they were to be fur- 
nished to the creditor for some specific use; in which case, if he 
properly aver his special damage in the declaration, he may re- 
cover lis special damage. 

V. The last section of the essay is devoted to a consideration of 
the consequences of a tender and refusal, or of an offer or readi- 
ness to deliver the specific articles as agreed, as it respects the prop- 
erty thus tendered or ready to be deiivered. Mr. Chipman con- 
siders the law on this subject as more unsettled, than on any other 
branch of the law of contracts. Some of the topics in this section, 
it will be perceived, had been anticipated in a previous part of the 
work. Ls the debt or duty discharged by the tender, or offer to de- 
liver? Does the property of the article tendered vest in the cred- 
itor, upon the tender and refusal? Or, does the creditor, by his re- 
fusal of the tender, forfeit his debt, and forfeit all claim to the 
property tendered ? If the creditor forteits all claim to the proper 
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ty tendered, does it remain the property of the debtor? If the 
creditor does not forfeit the property by a refusal, and it vests in 
him, is the debtor compelled to be a bailee of the property for 
the creditor? On these points, the authorities are said to be 
obscure and uncertain. We were not aware of the full extent 
of the confusion and uncertainty of our ancient writers, nor of the 
poverty of information in our modern books, on this subject, until 
we read the case of Weld vs. Hadley, decided in the Supreme 
Court of New-Hampshire, the report of which is given at full 
length by Mr. Chipman, in this part of his work ; and indeed he 


tells us in his preface, that his disapprobation of the doctrine of 


that case, was his principal inducement to write the essay before us. 


The court in that case decided, that “* when he to whom a tender of 


specific articles is made, in pursuance of a contract, refuses to ac- 
cept the tender, he acquires no property in the articles tendered, 
even when the contract is discharged by the tender.” The case 
was trover for 846 lbs. of leather, which been previously tendered 
by the defendant ona note, which the plaintiff he'd agamst him, 
for that amount of leather. The plaintiff had refused the tender. 
sued the note, and been barred by the plea of tender; and now af- 
ter, as was confessed, the defendant had converted the leather to 
his own use, the plaintiff sought to recover the value of the leather 
ti this action. Much ingenuity and research were displayed, by 
the counsel for the parties, and the opinion of the court, pronoun- 
ced by Richardson, C. J. shows great learning and ability ; indeed 
we do not often find a handsomer specimen of legal reasoning, ox 
judicial discussion, than is to be found in this report ; but the result 
of the whale discussion is so variant from our previous impressions 
of the law, that we must confess, the decision struck us as a very 
great absurdity. The grounds of the decision were, in addition to 
the authority of some ancient cases, that no right in the property 
could vest in Weld by the tender, against his direct refusal; that it 
vas no more than reasonable that his refusal should be at his peril : 
that his folly, in refusing a sufficient tender, would be no more than 
adequately punished, by the forfeiture of the property; that the 
maker of the note, having been dragged into a lawsuit to establish 
the validity and sufficiency of his tender, the property ought to he 
adjudged in him, asa compensation for such unjust treatment. 
Hence, and for other reasons, which we can not vow stay to partic- 
warize, the court thought it just, that the plaintiff should los. his 
note, and the leather too. We agiee with Mr. Chipman, in opin- 
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ion, that this decision is founded in a mistaken view of the author, 

ties on the subject, and that the weight of argument is against it. 
[t is abhorrent to all our ideas of equity and justice, that the cred- 
itor, for refusing a tender which he deemed insufficient, should be 
punished with a forfeiture, both of iis debt, and the property ten- 
dered. He refuses the property, on the ground that it is insuffi- 
cient; he submits the question to a court and jury, who decide 
that the tender was sufficient ; after the question is thus settled, the 
only ground of his refusal is removed, the property is his, and we 
think he ought to be permitted to resort to the property. We 
would not indeed, as Mr. Chipman would, compel the debtor to be 
at the charge of keeping the property, until the validity of his ten- 
der is established ; but if he does in fact keep it, he undoubtedly 
should have a claim against the creditor for the keeping ; but 
even for this, as the law did not impose the custody of it upon him, 
we do not see how he could have a lien on the property. Let him 
sue on the implied promise, which the law would raise against the 
creditor, whenever the tender has been adjudged a good one, and 
he comes upon the strength of that adjudication, to demand the 
property. Or, should the creditor delay calling for the property, 
until the expense of keeping threatened to swallow up its value, as 
the author suggests in another part of his work, he who has the 
custody of it might be permitted to sell it auction, for the benefit o! 
whomsoever it might concern; though we are aware, that this 
course is not altogether free from objections. 

On the whole, although we do not agree with Mr. Chipman, in 
some of his positions, and although we deem the size of his work 
altogether disproportioned to its subject, we can not dismiss it with- 
out expressing our respect for his reasoning powers, and for his 
fearless and laborious research after principles. He is something 
more than a mere compiler; he enters into the grounds and rea- 
sons of the law governing this class of contracts; but he endeay- 
ours to build up a system of rules on the subject, which, possibly, 
some legislative body might be induced to sanction, but which, in 
their full extent, courts governed by the principles of the common 
law, would not feel themselves at liberty to adopt. The law of 
this country, so far as we have any knowledge of it, has ever been 
that a sufficient tender, on a note or contract payable in specific ar- 
ticles, discharges the obligation, and transfers the property tender- 
ed to the creditor, indefeasibly, unless the debtor, after a refusal of 
‘he tender, shall choose to withdraw or waive his tender. This !s 
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in perfect analogy to the law respecting the bargain and sale of 
goods, to be delivered at a particular time and place; if the vendor 
tender them at the place, according to the contract, though the 
vendee refuse to receive them, the law considers the property of 
those goods as transferred to the vendee, and will permit the vendor 
to sue for the price of them. It is true that in the case ef goods 
bargained and sold, when the vendor withdraws the goods, or disaf- 
firms the contract, as it is sometimes expressed, he may have his 
action for damages, against the vendee, for refusing the tender,— 
in which he will recover the actual damage sustained ; or, in other 
words, enough to place him in as good a situation, as if the tender 
had been received. ‘This action is not allowed in the case of a 
tender and refusal, on a note payable in specific articles ; nor would 
it be proper, for the party making the tender, has only to plead his 
tender, in order to keep himself in as good a situation, as if the 
tender had been received; and the rights of both parties can be 
settled in one suit upon the note; whereas, if he were allowed his 
action for damages in refusing the tender, and the other party be 
allowed his action upon the note, it would occasion two suits, when 
all the purposes of justice might be equally well answered in one. 

But a slight difference in the mode of settling the rights of the 

parties, growing necessarily out of their different relative situations, 
in the two cases of a tender and refusal of goods bargained and 

sold, and a tender and refusal of specific articles on a note, does 
not at all destroy or affect the analogy of the two cases, with re- 
spect to the vesting of the property in the party to whom it is ten- 
dered, or the obligation of the party making the tender, as to the 
subsequent care or custody of the property. ‘The property vests 
in both cases, and in neither case is the party, who makes the ten- 
der in a reasonable mauner, compelled to take any subsequent 
charge of it. We believe that this is law, at Westminster, as well 
as in this country ; or, perhaps we should rather say, would be law 

there, if the English courts regarded what we call notes payable in 

specific articles, in any other light, than as mere promises or agree- 

ments for the delivery of such articles. But these promises or 

agreements, they consider as discharged by the tender, if the par- 

ty tendering insist upon his tender; they consider the property 

tendered, as thereby vesting in the creditor; and that, of course. 
the risk and custody of the property devolves upon him from the 
time of the tender. 
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We shall close our rapid view of the work, by giving Mr. Chip- 
man’s abridged sketch of his doctrine, “ relative to the nature and 
effect of a tender of specific articles,—of a readiness on the part 
of a debtor to deliver them,—and of the pleadings adapted to 
each case.” From this our readers will be better able to judge, for 
themselves, of the general character and scope of the work, of its 
probable utility, and how far the author’s views are consistent with 
the generally received law on the subject. 


‘The common law permits the debtor, when brought into court 
“for a non-performance of his contract. and who has not perform- 
“edit, to plead in bar of the action, that at time and place ap- 
‘pointed, he tendered to the plaintiff the property which he had 
‘stipulated to deliver; and thatthe plaintiff refused to receive it. 

“In case the creditor do not attend at the time and place ap- 
‘pointed to receive the property, by which he is prevented from 
“making the tender, in an action on the contract, the defendant 
“is permitted to plead that he was ready at time and place ap- 
“pointed, to deliver the property which he had stipulated to de- 
“liver, and that the plaintiff did not attend to receive it. 

“Tbe property of the articles tendered, or ready to be deliver- 
“ed, is not vested in the creditor until accepted by him, but the 
‘‘ property remains in the debtor; and the articles tendered, or 
“ready to be delivered, are at his disposal as before they were 
‘tendered, or ready to be delivered ; nor can the creditor ever ac- 
‘quire a property in them, without a subsequent assent of the 
‘* debtor. 

* At common law, in all those cases, and in those only, where 
‘the thing tendered was lost by a tender and refusal, the contract 
‘was said to be discharged by the tender and refusal, not because 
‘¢ the property of the thing tendered was vested in the creditor, as 
“inthe case of payment; but because the thing tendered was 
“forfeited; the debtor being discharged from all obligation to de- 
“liver it; and the creditor left without remedy, either on the con-, 
“tract, or for the thing tendered. In such case, and in such case 
‘‘only, was the debtor permitted to plead the tender without an 
“averment, that he ts still ready.—In all other cases, the thing 
“tendered was left in possession of the debtor, to be by him kept 
‘for the creditor, if he intended to avail himself of the tender ; 
“and, agreeably to the truth of the case, the debtor was compelled 
“to plead the tender, with an averment, that he is still ready. 

“ The plea of tender, and the plea that the defendant was ready 
‘to perform the contract, are allowed for the benefit of the de- 
“ fendant solely ; and he may, at his option, waive all benefit of 
‘‘such plea, by refusing to deliver the property on demand, or by 
‘neglecting to enter such plea, and suffer judgment upon the con- 
“tract; or he may keep the property ready to be delivered to the 
“ plaintiff on demand, and plead the tender or his readiness to per- 
“form. If he plead the tender, and prevail, the contract will be 
“discharged, and the property will be vested in the plaintaiff by 
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“the assent of the defendant.—The judgment having the same 
“legai effect, as a judgment in favour of the plaintiff in an action 
¢¢ for goods bargained and sold. 

«It is a general principle of the eommon law, that the articles 
‘tendered, or ready to be delivered, belong to the creditor, if his 
“ debt be thereby discharged ; that is, discharged by a judgment of 
“court, declaring the tender valid.” p. 211—14. 


Mr. Chipman states that there was anciently an exception to this 
rule, in the case of a tender in performance of the condition of a 
penal bond, at the time when courts gave judgment for the whole 
penalty, upon breach of the condition ; if the obligee oppressively 
sought to recover the whole penalty, and the defendant was able 
to prove a tender in performance of the condi.ion, the courts held, 
very justly,as Mr. C. thinks, that the obligee should forfeit the 
property tendered, and lose the debt forever. But the reason of 
this law ceased, when courts were empowered to chancer penal 
bonds, and Mr. C. thinks that “ there is, at this day, no case in 
which property is lost bya tender and refusal.” He thinks this 
principle was never applied to the case of a tender in performance 
of asimple contract, and that the ancient rule on this subject has 
been misapplied in modern times, to cases, that were neither within 
the rule, nor within the reason of the rule. 


“Atthis day, a tender in performance of the condition of a 
‘penal bond, and a tender in performance of a simple contract, 
“ are perfectly analogous. 

“tt follows that a debtor, if he will avail himself of a plea of 
‘tender, or plea that he was ready at time and place to perform 
“the contract, must in all cases keep the thing tendered, or ready 
“to be tendered, for the creditor, and deliver it to him on demand. 

“The common law never permitted a defendant to plead a 
“tender, or to plead that he was ready at time and place, to per- 
“form the contract, without an averment that he is still ready, ex- 
“cept in those cases only, where the property was lost by a tender 
“and refusal ; and as the property is at this day, in no case lost, by 
‘a tender and refusal, or by a neglect to receive it; it follows that 
“every plea of tender, and every plea that defendant was ready 
“at time and place to perform the contract, must be with an aver- 
“ment that defendant is still ready, or such plea will be insuffi- 
* cient. 

“'The articles tendered are at the risk of the creditor, and the 
‘debtor has a lien on them for the expense of keeping ; and after 
“notice to the creditor, may sell them, or such part of them as 
“may be necessary to defray the expense which shall have ac- 
“crued, and the sale will be valid, without affecting the legality of 
“ the tender. | 

“If the thing tendered can be brought into court, the defendant 
“must make a profert of it in his plea, and bring it into court to 
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‘¢be kept in custody of the law for the creditor, or his plea will be 
“a nullity. 

“If the thing tendered, or ready to be delivered, can not be 
“brought into court, that fact must be averred in the plea, in the 
“place of a profert, unless, by the description of the property 
“itself, it shall appear that it can not be brought into court, as in 
‘“‘the case where cattle, horses, grain, &c. are tendered. 

“Such plea must also contain such description of the property 
‘as is required in an action of trover. 

“In every plea of tender, the defendant must aver that the plain- 
‘‘tiff refused to receive the thing tendered, and every plea, that 
“defendant was ready at time and place to perform the contract, 
‘ must be with an averment, that the plaintiff did not attend, and 
‘“ without such averment, such plea will be bad on a special de- 
“¢ murrer. 

“If the defendant plead a tender and refusal, the plaintiff may 
“traverse the tender, or reply a demand and refusal. If the de- 
‘fendant plead that he was ready at time and place, and that the 
‘ plaintifi did not attend, the plaintiff may traverse the fact that 
‘¢ defendant was ready, or reply a demand and refusal. 

‘The defendant may traverse the demand and refusal, and if 
‘the demand and refusal be proved, the issue will be found for the 
‘¢ plaintiff, unless the defendant show some valid excuse for not 
‘“ delivering the property ; as that the property. was lost without 
“any fault of his, or sold to defray the expense of keeping; in 
‘other words, the issue will be found for the plaintiff, if the refusal! 
“was wrongful and inconsistent with the rights of the plaintiff, 
‘ otherwise the issue will be found for the defendant. 

‘If judgment be rendered for the plaintiff on any such plea, he 
‘ will recover his demand, and the property of the articles tender- 
‘ed is vested in the plaintiff, in the condition in which they may 
‘be, and subject to such lien as the defendant may have on them 
“ for the expense of keeping; and if the defendant shall thereafter 
‘refuse to deliver them to the plaintiff, on demand, he will be 
‘liable in an action of trover, if his refusal shall appear to have 
“been wrongful. 

“This system of special pleading, (Mr. C. concludes,) is sup- 
‘ ported by reason and analogy, and is repugnant to no principle 
“settled by any decided case, which can be considered as an au- 
“thority. By this system, the analogy of the law will be main- 
“tained, and this branch of jurisprudence will be cleared from 
“that contradiction and inconsistency of argument, which was 
“ first introduced by the extending to all cases of a tender of spe- 
“ cific articles, a principle which was universally applied to the case 
“of a tender in performance of a condition, and to that case only, 
“and which is now applicable to no case.” p. 16—19 





LAW OF PATENTS. 


DECISION OF JUDGE VAN NESS. 


RosertT THompeson, et al. Complainants, 
Vs. 
Joun Hateut and Nicnouas Hateut, Defendants. 


\{n invention or improvement, to be the subject of a patent, under the 
act of Congress, passed in 1793, entitled ‘An act to promote the 
progress of the useful arts,” must be both new and useful ; and it is 
not enough, that the person claiming to be an inventor, is really the 
author of the invention or improvement, but he must assert his 
claim to this character, and sue out his patent. while the invention is 
yet recent, and before it has come into general use ; and the thing 
invented, or the improvement, must be substantially useful, and not a 
mere contrivance, without any other merit than that of novelty. 


Tus case was summed up with much learning and abili- 
ty, by T. A. Emmet and Daniel Robert, for the Complainants, and 
by J. O. Hoffman and George Griffin, for the Defendants; after a 
long and patient trial, that consumed several days, from the great 
number of witnesses examined, and the various points of law 
collaterally involved in the controversy. We do not deem a sum- 
mary of the evidence requisite : we think the opinion explains itself. 


VAN NESS, J.—The patent in question is dated on the 12th 
day of August, 1820. 

The specification annexed, is in these words : 

“This invention or improvement, in the composition, or making, 
‘ er manufacturing, of ingrained carpets or carpeting, consists in 
“ making the warp thereof, that is, the threads that extend length- 
‘ways of the same, of cotton, flaxen, tow, or hempen yarn or thread, 
“and weaving or combining them therewith, in the manner of 
‘‘ weaving carpets or carpeting: the filling, that is, the threads tha: 
“ extend crossways, to consist of woollen or worsted yarn, by the 
“weaving or combination of which materials, in the manner of 


‘“ weaving, carpets or carpeting, of any figures or colours, can be 
‘made or manufactured.” 

On the 17th day of February last, the complainant, by his coun- 
sel, moved this court for a rule, that the patentees show cause, why 
process should not issue against them, to repeal the above patent. 

The application was founded, and the rule granted, upon afida- 
vits, alleging that the patent in question, had been obtained sur- 
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564 PATENT LAW. 
reptitiously, or upon false suggestion ; and this allegation, support- 
ed by other evidence, tending to show, that the manufacture, for 
the exclusive working and making of which the respondents had 
obtained the patent, was not new, or, in other words, that they 
were not the true inventors or discoverers. 

The rule was granted, and in compliance with a decision which 
had been made in another case, after full argument and de. 
liberation, the parties upon the hearing, went into the whole merits 
of the case, and the alleged originality of the manufacture in 
question, was investigated with much labour and assiduity. 

The general novelty of the questions involved in this case, has 
produced some difficulties in its investigation; and the pecuniary 
value ascribed to the exclusive privilege, claimed by the respon- 
dents, imparts to it an unusual degree of interest and delicacy. 

Not only are the questions now before me novel, but the whole 
law relating to patents may still, in this country, be regarded in that 
light. |The “Act to promote the progress of useful arts,” 
has seldom been the subject of judicial examination or expo- 
sition. Some suits, it is true, have, at different times, been 
brought under the 5th and 6th sections; but they have not been 
numerous, nor can we derive from their reported progress and re- 
sults, much aid in our present inquiries. Even in England, the 
law of patents has, until recently, remained in much obscurity. It 
is a circumstance worthy of remark, and difficult to explain, that. 
although the law, regulating the granting of patents, has been es- 
tablished, as it now stands, ever since the reign of James I., yet, 
with one exception only, there is no case reported in the books pri- 
ar to the 25th year of George III. It is too evident, however, that 
the privileges already obtained, and daily acquired under this act, 
will furnish fruitful sources of future litigation.- The seeds of con- 
troversy are already sown, in every quarter of the country. The 
very great, and very alarming, facility, with which patents are pro- 
cured, is producing evils of great magnitude. It encourages the 
flagitious peculations of impostors, and the arrogant pretensions of 
vain and fraudulent projectors. Interfering patents are constantly 
presented to our observation, and patentees are every where in con- 
flict. Amidst this strife and collision, the community suffers under 
the most diversified extortions. Exactions and frauds, in all the 
forms which rapacity can suggest, are daily imposed and practised, 
under the pretence of some legal sanction. The most frivolous 
and useless alterations, in articles in common use, are denominated 
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improvements, and made pretexts for increasing their prices, while 
all complaint and remonstrance are effectually resisted by an ex- 
hibition of the Great Seal. Implements and utensils, as old as the 
civilization of man, are daily, by means of some ingenious artifice, 
converted into subjects for patents. If they have usually been 
made straight, some man of genius will have them made crooked, 
and, in the phraseology of the privileged order, will swear out a 
patent. If, from time immemorial, their form has been circular, 
some distinguished artizan will make them triangular, and he will 
swear out a patent; relying upon combinations among themselves, 
and that love of novelty which pervades the human race, and is 
the besetting sin of our own people, to exclude the old, and intro- 
duce the new article into use, with an enhanced price for the pre- 
tended improvement. Impositions of this sort, are of common 
occurrence, and will continue to multiply, while the door to impos- 
ture is left open and unguarded. More than three thousand patents 
have been granted since the year 1790. The number obtained for the 
same, or similar objects, is well worthy of observation. Eighty are 
for improvements on the steam-engine, and on steam-boats: more 
than a hundred, for different modes of manufacturing nails: from 
sixty to seventy, for washing machines: from forty to fifty, for 
threshing machines: sixty, for pumps: fifty, for churns: and astill 
greater number for stoves. ‘The demand for this article has called 
forth much ingenuity and competition. ‘There are now not less 
than sixty patents for stoves, pretended to be constructed upon 
different principles. Some are patented, as it is called, because 
they have ten plates—some, because they have eleven :—some, be- 
cause the smoke is permitted to escape at one side, and some, be- 
cause itis let out atthe other. Some indefatigable projectors have 
coutrived them with a door on each side, and others, still more 
acute and profound, make them with a door on one side. But all 
must be compensated, in the price of the article, for the time, la- 
bour and learning, employed in making their several improvements. 
All are men of genius ; and surely, genius, in a new and enterprising 
country, must be rewarded! The contributions levied ujyon the 
community, in the sale of these articles, is enormous, and would be 
sufficient to satisfy the most inordinate avarice, if it were not distri- 
buted among so many men of merit. With great justice may men 
of genuine skill, and true genius complain, that they are robbed of 
their lawful and legitimate rewards, by constant and incessant en- 
croachments upon their rights. They are indeed often made the 
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victims of itinerant pretenders, who traverse the country with 9 
view to examine new inventions, and, by some cunning device, 
evade the patents that protect them. Sometimes the introduction, 
or subtraction of a wheel, or some other frivolous alteration, is 
made, to satisfy their consciences in testifying to the novelty of 
their contrivance, and then they issue forth, with their parchment 
and great seal, inthe redoubtable character of patentees and dis- 
coverers, of some great and useful improvement in the arts. The 
consequences always are, litigation and endless trouble, if not total 
ruin, to the true inventor. 

These evils are accumulating apace, and will soon, it is hoped, 
attract the attention of the legislature. ‘The system that produces 
them must be bad. Some mode should be devised, of examining 
into the novelty and utility of alleged inventions, before patents 
are issued to the applicants. This was directed to be done by the 
first act of Congress, passed relative to this subject; but, unfortu- 
nately, I think, it is not required by that now in force. In England, 
as | have shewn in another place, this investigation generally is, 
and always may be, instituted. But there, another very effectual, 
though not, perhaps, avery commendable security exists, against 
frivolous applications for patents. It is the very great expense at- 
tending the proceedings, necessary to obtain them. It amounts to 
above six hundred dollars ; a sum, which, added to the hazard ofa 
failure, would seem sufficient to deter all but very sturdy impostors, 
from making experiments upon the credulity of the government. 
In France, in an early stage of the revolution, a law was enacted 
for the encouragement of artists, and new inventions. The general 
principles of the English system were adopted, as the basis of the 
act; but, in the spirit of innovation and change, which then pre- 
vailed, this pernicious modification was introduced, which opened 
the door to impostures ; and patents, as here, were gratuitously is- 
sued to all who sought them. The evils, however, inherent in such 
a system, were soon perceived, and, for many years past, no patent 
has been issued, but upon due examination into the alleged import- 
ance of the subject. 

A more rigid scrutiny, than is made, into the merits of pretend- 
ed inventions, is recommended by every consideration of prudence 
and safety. It is due to the comfort and peace of every organized 
community, that such a protection should be incorporated into 
every system, devised for the encouragement of individual enter- 
prize. 
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It has been said, and often repeated, that the abuse of a privi- 
lege is no argument against the privilege itself. Ithink itis. I 
think the liability of a privilege to abuse, is always a fair argument 
against granting it. But, in this enlightened age, I trust, few, if 
any, will be found, to deny the propriety and equity of granting, 
to ingenious men the exclusive use of their inventions or discove- 
ries for a reasonable time. It is not that exercise of the legislative 
power of the country, of which I am disposed to complain. It is 
not the great principle, upon which the act is founded; but the 
means adopted to effectuate its purposes, which I think reprehensi- 
ble. ‘The security and benefits, to which the inventors of valuable 
improvements are entitled, can never be adequate to their merits, 
while patents are issued without inquiry, without limitation, or re- 
straint. ‘They should only be granted, as I conceive, upon due ex- 
amination into the merits of the application, and then, the rights 
granted should be well secured, and well protected. The present 
regulations, frustrate and defeat the great principle and design of 
the act. If it were necessary to fortify or support this position, by 
a reference to facts, or experience of any sort, we have both in 
abundance before us. It is unnecessary to look farther than to see 
the fate of Whitney, Evans, and, above all, Fulton, or those who 
represent him. Instead of deriving peace, honour, and affluence, 
from their incessant labour, and incomparable skill, they have sunk 
under vexation, and the pressure of litigation. Patent upon patent, 
and privilege upon privilege, have been granted, infringing the 
original rights, until their hopes, and anticipated rewards, were 
converted into despair and poverty. In the degrading conflict, 
even the laurels they had fairly won, withered amidst the wreck of 
their fame and their fortunes. 

If means are not devised and adopted, to arrest this torrent of 
fraud and imposition, engendered and invited by the present sys- 
tem of granting patents, it will be in vain we look to the great 
principles of the statute of James, or to any other barriers, against 
the growth and introduction, of all the evils that distinguished the 
ancient system of monopolies. 

The exclusive privileges, authorized by that statute and our own, 
are but modifications of the monopolies and grants, by which the 
people of every quarter of the globe, have, for ages, been oppress- 
ed. Under some form or other, their existence may be traced far 
back into antiquity—to all times and all countries, to which the re- 
searches of the historian have extended : in yarious ways, and for 








WOR ke, ay 


eee 


J 


emanate 
= es a ee eeern, 


® 


Re 
ASP et ae 


om 


A LID aR ope t= aL 
ee aes 
: ett ain A 





t.2a5m mr “Teta 4 
e 


Pa 
Dae Sar IO 


“a = 


‘ aes ar 








568 PATENT LAW. 


different purposes, they were practised, or enforced, by individuals 
or societies, to the injury or oppression of. the public. Their dele- 
terious influence often pervaded the body politic, and was manifest- 
ed in the depression of individual enterprize, and the extinction of 
public spirit. It sullied, at times, the purity of the church, con- 
taminated the morality of the philosopher, and corrupted the in- 
tegrity of the magistrate. The right to authorize them, was, how. 
ever, at a very early period, claimed as an attribute of sovereignty ; 
and, until a different example was furnished by the statute of James, 
was held to be inherent in the regal office. 

But these pernicious expedients for increasing the revenue, oy 
replenishing the exhausted coffers of the crown, were never em- 
ployed, in the extent'to which they were pushed by the immedi- 
ate predecessor of James}. Elizabeth lavished them, with a mu- 
nificent hand, upon her courtiers and her servants, whether distin- 
guished by her personal favour, or for their public services. All 
trade and commerce, whether foreign or domestic, was appropriated 
by monopolists. Industry, and the arts, languished alike, under 
these unnatural restraints and fictitious embarrassments. Em- 
ulation was extinguished, and individual enterprize sunk under 
such various and multiplied oppressions. Notwithstanding the re- 
nown and external glory of this reign, the nation was oppressed 
and miserable. The masculine and heroic temper of the sovereign, 
united to the vigour and genius of her military councils, gave vic- 
tory to her arms, and added laurels to her crown ; but brought 
ruin to her people. The legitimate resources and revenues of the 
government, were dilapidated and exhausted, while the sale and 
gratuitous distribution of monopolies were relied on, to supply the 
munificence, and relieve the necessities of the crown. This abuse 
of the prerogative, at length exhausted the patience of the people, 
and awakened a spirit of resistance, which ultimately produced the 
statute of James. ; 

With the passing of this act, terminates the political history of 
monopolies or patents. 

This statute effected an important and salutary change in the 
prerogative rights of the British crown. As has already been ob- 
served, notwithstanding some vague claims of the parliament, and 
the occasional decisions of the courts, the king had immemorially 


exercised a supreme and unlimited control over both the foreign 
and domestic trade of the nation, and on that foundation, rested 
the whole multitude of exclusive privileges, which had beer 
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granted to powerful associations, or mercenary individuals. This 
statute abolished all that were deemed unjust or oppressive, and 
provided an effectual remedy against the recurrence of similar 
evils, for it left the crown only the naked right, to grant to in- 
genious men the exclusive use of their own inventions or discov- 
eries for a limited period. The nature and extent of the restric- 
tion thus imposed upon the prerogative of the king, will appear 
more distinctly, by referring to the received and established defini- 
tion of a monopoly, or patent, prior and subsequent to the statute, 
the one by Lord Coke, and the other by Hawkins. ‘“ A monopo- 
“ly,” says Coke, “is an institution, or allowance by the king, by 
“his grant, commission, or otherwise, to any person or persons, 
“bodies politic or corporate, of or for the sole buying, selling, 
“making, working, or using of any thing, whereby any person or 
“ persons, bodies politic or corporate, are sought to be restrained of 
“any freedom or liberty that they had before, or hindered in their 
“ lawful trade.” 

After the statute of James was passed, Hawkins, defined a mo- 
nopoly thus: “ A monopoly is an allowance by the king, to any 
“person, for the sole making, selling, &c.; any thing, so that no 
“person be restrained in what he had before, or in using his lawful 
“trade.” There would seem to be an imaccuracy here. The 
saving of the statute only goes to the working and making ; the 
selling remains under the general prohibition, as will be seen by 
the 5th and 6th sections of the act. The first definition, states it 
to be a grant in derogation of the general freedom of trade, and 
of rights, at the time enjoyed by the public. The second defines 
it to be the grant of a privilege, which neither abridges any right, 
nor restrains any privilege previously possessed or enjoyed. This 
latter definition, is founded on the 6th section of the statute, 
which exhibits the only remaining remnant of the ancient preroga- 
tive applicable to this subject. ‘The provisions of this act, and 
this definition of the grants it authorizes, confirm and establish 
the great principle, that the right of the people to the practice of 
any known and useful art, is not to be abridged by the grants of 
the crowns, and that they are not thus to be restrained in the en- 
joyment of any thing in common use. The only power remain- 
ing in the crown, in respect to monopolies or patents, is, to grant 
privileges, ‘‘ for fourteen years or under, foy the working, or mak- 
“ing, of any manner of new manufacture, within the realm, to the 
‘true and first inventor or inventors of such manufacture, which 
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“others, at the time of making such letters and grants, shall not 
“use, so that they be not contrary to the law, nor mischievous to 
“the State.” 

It is this power in the British Crown, as it existed and was un- 
derstood at the time of the adoption of the Constitution of the 
United States, which, by that instrument, is conceived to be vested 
in Congress. The Constitution of the United States declares, that 
‘‘the Congress shall have power to promote the progress of science 
“and useful arts, by securing, for limited times, to authors and in- 
‘**ventors, the exclusive right to their respective writings and dis- 
“coveries.” The legislature has, accordingly, in the act of 1793, 
entitled “ An act to promote the progress of useful arts,” adopted 
the fundamental principles, if not the details of the English sys- 
tem. That act provides, “ ‘That when any person or persons, be- 
‘‘ing a citizen or citizens of the United States, shall allege that he 
‘or they have invented any new or useful art, machine, manufac- 
‘ture or composition of matter, not known or used before the ap- 
** plication, and shall present a petition to the Secretary of State, 
“sionifying adesire of obtaining an exclusive property in the 
‘same, and praying that a patent may be granted therefor, it shall 
“and may be lawful for the said Secretary of State, to cause let- 
‘ters patent to be made out in the name of the United States, &c. 
‘ &c. granting to such petitioner or petitioners, his, her, or their 
“heirs, adiministrators, or assigns, for a term not exceeding four- 
“teen years, the full and exclusive right and liberty of making, 
‘constructing, using, and vending to others to be used, the said 
“invention or discovery, &c. &c.” 

The British statute leaves to the crown the right to grant letters 
patent, for “the sole working or making of any manner of new 
manufactures, to the true and first inventor.’? That of the United 
States authorizes letters patent to be issued to any person who has 
invented “ any new or useful art, machine, manufacture, or com- 
position of matter, not known or used, before the application.” 
These clauses are respectively the foundation upon which the law 
of patents rests in the two countries ;_ and, although their phraseolo- 
gy differs, they are in substance the same. There is a great coinci- 
dence in these fundamental provisions of the two acts: “ Any 
manner of new manufacture” is equivalent to “ any new or useful 
art, machine, manufacture, or composition of matter.” The ju- 
dicial expositions, therefore, of each, will be mainly applicable 
to the other. In England, within the last forty years, questions 
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upon patents have frequently arisen, and have drawn from their 
courts, in some important cases, very able expositions of the sys- 
tem they have erected upon the statute of James. Wherever, 
therefore, the two systems coincide, and where the circumstances 
of the cases are similar, we may derive important aid, in the ap- 
plication of our own law, from the luminous decisions of the 
British courts. The part of our statute, or, rather, of the clause 
[have just recited, which first presents itself for consideration, is 
the term “new.” The “art, machine, manufacture, or composi- 
tion of matter,” for which a patent is claimed, must be “ new.” 
{n relation to this point, the British statute has received a construc- 
tion, which, with great respect, seems to me to be at variance with 
its whole scope and object, and is not justified, in my judgment, by 
any rules of construction applicable to the English language. It has 
been decided, that a manufacture brought from abroad, if new in 
England, is a new manufacture within the meaning of the statute, 
The words are “ the sole working or making any manner of new 
manufactures within the realm ;” not manufactures, new within 
the realm; but, as I conceive, new manufactures, worked, and 
made within the realm. The working and making must be within 
the realm, and the manufactures new—new every where. For, 
what sort of new manufacture is that, which is known the world 
over, though not yet introduced into England? What sort of 
new machine is it, that has been in use for centuries in a neigh- 
bouring kingdom ; and what sort of an inventor is he, who makes 
a trip from Dover to Calais to get it? But he must be an inventor : 
for the statute allows patents to issue, only to the “ true and first 
inventors.” A patentee, therefore, must be an inventor, and he 
must swear to it, too, to bring himself within the act, or the king 
will withhold the grant. The received censtruction, then, of the 
statute of James, appears to me, to involve gross absurdities, and 
to be a palpable perversion of the terms and plain meaning of the 
act. It is a departure from its spirit, and defeats its avowed object. 
It is every where said, that this prerogative power was left in the 
crown, for the purpose of rewarding the personal merit of in- 
genious men—to stimulate their inventive powers. But this al- 
leged object of the act is at war with its practical application, and 
places the plagiarist and original inventor upon the same footing. 
This construction is given to the statute in the case of Edgberry 
vs. Stevens, the first reported decision upon the statute of James, 
aud has its origin, I am constrained to believe, in the policy of the 
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government. Expediency, and the policy of the State, have, ne 
doubt, contributed to uphold it. It has been uniformly adhered to, 
and is every where laid down as established law; but I have no 
where seen it supported, as the true and grammatical construction 
of the language of the act. The policy may be good. It is not 
that, mean to condemn. But it ought to have been authorized 
and supported by a legislative provision, and not founded on a ju- 
dicial perversion of the language of the law. ~ From the 21st James 
to the time when the case of Edgberry vs. Stevens was decided, 
there is no judicial exposition of the statute on record. How it 
was understood and executed during that long interval, is not 
known; nor is there any reported case from that of Edgberry ys. 
Stevens, to the 25th of George III. in which this clause of the 
statute is expounded, or which throws any light upon the general 
law of patents. 

Our own statute is not liable to the ambiguity upon which I have 
remarked. It allows patent monopolies to those who have invent- 
ed “ any new and useful art, machine, manufacture or composition 
of matter, not known or used before the application.” — This 
clause of the act of *93, is plain and explicit. It is not ebscured 
by an artificial arrangement of words, generating doubts to be re- 
solved by policy or expediency. ‘The art, &c. must be new : not 
uew in one place, and old in another: but new, both at home and 
abroad. A patent can not be obtained here for a manufacture 
known and practiced in a foreign country. A patentee must be 
an inventor, not an importer. The patent must be for the result 


of his own ingenuity, not for a stolen or borrowed product. If 
even the act of 93 left room for a doubt, which it does not, that of 


1800 would remove it. ‘That act very clearly developes the policy 
of the legislature. Its provisions, and the oath it prescribes, show, 
too obviously to admit of doubt or misconception, that it did not 
mean, in any case, to grant patents or mouopolies for imported 
novelties, but to leave their introduction to the enterprize of the 
public. At the argument of this cause, one of the counsel pro- 
posed to contend, that it was immaterial whether the alleged im- 
provement of the defendants was known or used in England, or 
not. Icould not but admire the adventurous and enterprizing 
spirit that prompted the effort; and while | express my respect 
for his high and singular endowments, must be allowed to regret 
that he estimated mine so low, as to hazard the suggestion. 
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White therefore, in England, it is deemed enough, if the manu- 
facture, ior which a patent is claimed, be new within the realm, 
here, I hold it most clear, that the art, &c. must be absolutely new. 
Although this word seems sufficiently to indicate and establish the 
meaning of either statute, yet the legislatures of both countries, 
from abundant caution, have gone farther and declared, the one, 
that the manufactures must not only be new, but such as “ others, 
at the time of making such letters patent, and grants, shall not 
use.’ The other, that the art, &c. must be “not known or used 
before the application” fora patent. Although the phraseology 
of these clauses is somewhat different, yet the meaning of them 
seems to me to be precisely the same: and the coincidence is suffi- 
ciently clear and close, to render the expositions of the one, use- 
ful in elucidating the other. Whatever may be its grammatical 
sense and true meaning, it will readily be perceived, that this 
clause of the statute of James, must be construed in subordination 
to the judicial decisions of the English courts, which proceed on 
the ground, that the statute refers to manufactures, new “ within 
the realm,’ ‘The “use,” therefore, must have been “ within the 
realm,” or it will not vitiate the grant. ‘Thus understood, the law 
is applied and enforced with great rigor. The utmost caution and 
secresy is necessary on the part ‘inventors; for, any knowledge 
or use of their discoveries by others, previous to the sealing of 
their patents, will avoid them. It is unnecessary to cite authori- 
ues in support of this doctrine.  [t follows necessarily from the 
very letter of the statute. It pervades the whole law of patents, 
and every case reported in the books. It is fundamental in the 
british system, and, with great deference, | think it is so in our 
own. LT hold, in what I conceive to be the plain and explicit lan- 
guage of the statute, that the invention, or discovery, for which a 
patent is claimed, must not have been ‘ known or used before the 
ipplication,” and, if it were, that the patent, if obtained, would be 
void. IT have reflected maturely on this branch of the subject, and, 
«3 the opinion I have formed, differs widely from those which 
have been expressed by other judges, for whose experience, sound 
judgment, and valuable attainments, I entertain a very high and 
very sincere respect, it becomes me to state the reasons upon 
Which it is founded. 
It must be admitted, that the clauses of the British and Ameri- 


can statutes, which I have quoted, are expressed tn synonimous 


erms, and, as far as they are allowed to operate. their construction 
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and effect must be the same. But it is said, in “ An Essay on ¢ije 
Law of Patents, &c.” a late American work, that “there is a dif. 
‘ference between our statute and that of Great Britain, on this 
“subject. In England, if the invention has been put in use before 
* the patent is obtained, it is void. But our act does not, like the 
‘¢ English statute, refer to the grant of letters patent, but to the 
“time of the tnvention.” Fess. Es. 50. I should have been ut. 
terly unable to ascertain from what part of the act this doctrine 
has been drawn, if the author had not, at the same time, stated 
that “the terms of the first section ought to be construed with 
‘‘ reference, and in subordination, to the 6th section.” 

I can not acquiesce in this construction of the statute. It is, as 
I conceive, in direct conflict with the fundamental principles of the 
system which the legislature intended to establish, and subversive 
of great public rights, which Congress has no authority, under the 
Constitution, to abridge. The first section of the act of °93, de- 
velopes in plain and unambiguous terms, the principles of the law, 
and the manner in which the legislature’ proposed to lend _ its as- 
sistance and anthority to promote the progress of useful arts. Ii 
authorizes letters patent to issue to any citizen or citizens of the 
United States, who shall allege, that he or they have invented any 
new and useful art, &c. “not known or used before the applica- 
lion.” If the invention be neither new nor useful, or if it be 
known, or in use, at the time the application is made, the patent 
can not lawfully issue, and, if issued, would be void ; for it must be 
conceded, that the statute gives the power to repeal or annul an 
illegal patent. ‘The words “not known or used before the appli- 
cation,’ form no part of the necessary allegations in the petition. 
They are directory to the department from which the patent must 
issue, and explanatory of what shall be deemed a new art, Xc. 
viz. that it be not known.-or used at the time the petition is present 
ed. The petitioner alleges that the art, &c. is new, and the de- 
partment shall receive the allegation as true, if the art, &c. be not 
known orin use. If it be, the allegation is false, and the patent 
must be withheld. The act does in no way refer to the time of 
the invention, but most obviouiously to the time of making the 
application. Inthe common, if not in the critical, sense of the 
term, the petitioner may be an inventor, and a true inventor, but 
the inventor of an old, not a new, art. To entitle him, however; 


to a patent, he must have invented something which is new, whet 
he makes his application; and anew art, | trust, will be admitte¢ 
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tobe anew thing. He may have invented something that was 
new at the time of the invention, but which has become old-and 
known, before he appties for a patent. For such an art, or thing, 
no patent can issue. It is not alone his merit as an inventor, which 
entitles a patentee to his grant. He is supposed to possess infor- 
mation, which, if known, would be publicly beneficial, and, for 
disclosing it, he is rewarded with a monopoly. That disclosure 
forms the inducement to the grant, and the foundation on which it 
rests. If he has already imparted his knowledge gratuitously, or 
lost the exclusive possession of it negigently, he has no longer 
any thing new and useful to communicate, and, in either case, is 
not entitled to a patent. It is a precedent condition, that he add 
something to the stock of existing knowledge. The 3d section is 
conclusive on this subject. It declares, not only that the inven- 
tor, before he can receive a patent, shall swear that he is a true 
inventor, but shall furnish a written description of his invention, 
“in such full, clear and exact terms, as to distinguish the same 
from all other things before known,”—known before the granting 
of the patent, as is evident from the subsequent requisition of the 
section. Why else require the description of the invention to be 
so plain as to “ enable any person skilled in the art, &c. to make, 
compound, and use the same.” And in the case of a machine, 
the inventor “shall fully explain the principle, and the several 
modes in which he has contemplated the application of that prin- 
ciple or character, by which it may be distinguished from other 
inventions.” And he shall deliver a model of his machine, if re- 
quired, and “accompany the whole with drawings and written 
references, when the nature of the case admits thereof.” And 
when the invention is a composition of matter, he shall furnish 
“specimens of the ingredients, and of the composition of matter, 
suflicient in quantity for the purpose of experiment.” If the act 
does not “ refer to the time of the grant of the letters patent, but 
to the time of the invention,” how are all these explanations and 
descriptions necessary? Surely they are not required to enable 


a skilful person to practice an art already known and in use, or to 
make a machine which may be seen on the highway, or to distin- 
guish the invention from all others known half a century before, 
for that is a period within the inventive life of man. How is it to 
he ascertained what was known 30, 40, or 50 years ago? There 
may be some rational grounds on which to determine the novelty 
of an invention, at the time when the patent is granted, but very 
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inadequate means, if any, to judge of its novelty, at the remote 
period which may be specified by a fraudulent applicant. Under 
the construction I am resisting, a man may havea patent for an 
invention, or discovery, made at any period of his life, no matter 
how long or how publicly it has been known or used. Every 
thing which has been introduced into use, within the period assign. 
ed to the continuance of human life, may now be patented. But 
the statute dues not require, nor does it admit of, a construction so 
absurd, and one which involves consequences so pernicious to the 
State. Our system of patent law was undoubtedly meant to be 
erected upon the great principles of the British statute. That 
statute professed to be declaratory of the common law, and it 
could not haye been intended to revive, here, doctrines repudiated 
and denounced by both; doctrines, which had, in that country, 
oppressed the industry, and extinguished the enterprize of the 
people ; which had been proclaimed throughout the land as of the 
essence of despotism, and had been resisted to the very verge of 
insutrection. Their abandonment was extorted from the crown 
by the indignant spirit of the British Parliament, and the statute 
of James stands upon its records, as a great end lasting monument 
of the victory achieved by the recuperative energy of the nation. 
{can not admit, that these principles have been transferred to ou 
system. They do not, 1 think, lurk under any of the provisions 
of our act, and they are not to be resuscitated and regenerated by 
construction. I donot hesitate to negative every part of the law, 
relative to this branch of the subject, as laid down in the work to 
which I have referred. I contend that there is no “ difference be- 
tween our statute and that of Great Britain on this subject.” That 
here, as in England, “if the invention has been put in use, before 
the patent is obtained, the patent is void.” That our act does, like 
the English statute, “refer to the time of the grant of the letters 
patent, and not to the time of invention.”” That the terms of the 
first section ought not to be construed “ with reference, and in 
subordination to, the 6th section.””. The Ist section, as I have al- 
ready remarked, lays down plainly and explicitly, the principles 
upon which the legislature meant to proceed, and forms the basis 
of the superstructure which has been erected. The loose provis- 
ions, inartificial phrases, and vague expressions, that may be found 
in subsequent sections, must be construed in reference to the first. 
It is there, we see the scope and spirit of the law; and by that, 


provisions otherwise doubtful, must be tested. 
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If the act of ’93 admits of doubt, it is explained, and the con- 
struction I contend for, established, by the act of 1800. By that 
act, aliens, who have resided two years within the United States, 
are entitled to all the rights given to citizens of the United States, 
“respecting patents for new inventions, by the act of 93. And 
“ they shall enjoy the privilege, granted thereby, in as full and am- 
“ ple manner as citizens.” The oath, prescribed to them, is, that 
the art or discovery, for which they ask a patent, “ hath not, to his 
“ or her knowledge, or belief, been known, or used, either in ¢his, 
“or any foreign country.” ‘That this knowledge, or use, is intended 
to ‘refer to the grant of the letters patent,” and not “ to the time 
“of the invention,” is demonstrated by the next provision, which 
declares “ that every patent which shall be obtained, &c. for any 
“ invention, &c. which it shall afterwards appear, had been known, 
“or used, previous to such application for a patent, shall be utterly 
“void.” Now, if, in the one case, the “ knowledge and use, refer to 
“the time of the invention,” and, in the other, “ to the time of 
“the grant of the letters patent,” aliens and citizens are not on the 
same, but on a very different fooging; and the express object of 
the act of 1800, would thus be totally defeated. 

But I see no insuperable incongruity, in the act of 793. The 5th 
section of that act, or rather, the 3d of the act of 1800, and 6th of 
the act of “93, give the patentee a remedy for the infringement of 
his patent, by an action on the case, and allow the defendant to 
protect himself, by shewing, among other things, “ that the thing, 
“thus secured by patent, was not originally discovered, by the pa- 
“ tentee, but had been in use, or had been described, in some pub- 
“lic work, anterior to the supposed discovery of the patentee.” In 
either case, judgment shall be rendered for the defendant, and the 
patent declared void. It is these clauses, which are said to be in 
conflict with the principles of the first section. But, under the 
first section, the patentee must be an original discoverer, or invent- 
or; and, in this respect, the two sections coincide. The date of 
the discovery, must be determined, by the date of the patent; for 
the discovery must have been new, and not used, when the. patent 
was issued. That is, the date the patentee has, himself, affixed to 
his discovery, by his own allegation, when applying for his patent, 
under the first section, and he can not be permitted to falsify it un- 
der this. How else, can the date of the discovery be ascertained ? 
The patentee may have had some vague and undefined notion, of 
a new thing, floating in his imagination, through half his life, and 
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fix the consummation of his scheme, at any and at various periods, 
suited to his interest. But that is not the evidence, which the law 
requires. He may shew, it is said, that he reduced his speculation 
to practice, and use, anterior to the date of the patent. Then, he 
shows too much. Then, by his own shewing, by the common law, 
and by the con rolling principles of our own, his patent, as I con- 
tend, is void. It was obtained surreptitiously, and upon false sug- 
gestion. It was bad, in its origin, under the first section, and can 
not be good, under this. A patent could only be rightfully granted to 
him, for a thing, at the time, not known, or used. If, then, the 
defendant shows, and, in my judgment, it is all he can be requi- 
red to show, that the thing, secured by the patent, was in use, or 
had been described in some public work, anterior to the date of 
the patent, he shows that it was so, anterior to the supposed dis- 
covery of the patentee ; for the discovery must be supposed coetane- 
ous with the patent. ‘This construction of the 6th section, in which 
I have entire confidence, reconciles its provisions with the general 
principles of the act, and steers clear of the constitutional objec- 
tions to which the other is exposed. Even if the construction I 
have adopted, be wrong, yet this section does not control the terms 
of the first section, nor the principles, upon which a patent may be 
repealed, upon a scire facias. Although it should receive the op- 
posite construction, and the date of the patent should not be adopt- 
ed, as the date of the invention, yet that will prevail only in actions 
for damages, in the Circuit Court. It must be confined to pro- 
ceedings under that section, and can, in no way, justify the exposi- 
tion of the general taw, adopted in the “ Essay on the law of pa- 
“ tents.” 

If the construction of the patent law, which I have opposed, 
had been incidental, merely, I should not have given it so much at- 
tention. But, it pervades the work, and professes to derive support 
from the decision in the case of Evans vs. Weiss, in the Circuit 
Court for the third Circuit, With all my habitual respect, for the 
great experience, and profound discernment, of the judge who pre- 
sides in that court, L feel it my duty, while the subject is open for 
discussion, to express my dissent, from some of the positions assu- 
med, andsome of the principles maintained, in that case. 

That the construction, given to the proviso, in the “ Act for 
‘‘the relief of Oliver Evans,” was correct, is most readily ad- 
mitted. it was rational, and required, by the terms of the 
jaw. But, as 1 most respectiully cenceive, the act itself was 
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u nullity. Evans possessed, at the time, no right, which could 
be secured under the constitution. The right he once had, was 
lost. It had become public property. And, I maintain, with con- 
fidence, the broad principle, that the Congress had no authority to 
grant a monopoly of a thing which is known, and in cemmon use. 
[tis then, publict juris, and the enjoyment of it can never again 
be made exclusive, in the hands of an individual. When this law 
was passed, Evans’ patent had been declared void, under the 6th 
section of the act of ’93, which, forever, put an end to the monop- 
oly. For, whether the inventor, gratuitously, throws open his in- 
vention to the public, or whether it becomes. known by other 
means ; whether the patent expires, by its own limitation, or is de- 
clared void, by judgment of law ; is perfectly immaterial. In el- 
ther case, no second patent can issue. The invention, is then, the 
property of the public ; and, of that, the legislature can not grant 
amonopoly. Though, a first, or original inventor, has a mght, if 
you please, to the exclusive enjoyment of the product of his own 
labour and ingenuity, he can only enjoy it thus, while he keeps it 
as his own, and in his own exclusive possession. His ideas and in- 
tellectual operations, and all the enjoyments that attend them, are 
his own, while withheld from the world; but, if he proclaim them, 
they enter into the mass of public knowledge, and can not be 
withdrawn. The individual and secret knowledge of the petition- 
er, when he applies for his patent, belongs exclusively to himself; 
and, it is the beneficial and public application and use of it, which 

the legislature is authorized to secure to him, for limited time. 
But, instead of securing to him, his own, the legislature has no 
right to give to him, what has become the property of others. It 
can not deprive the public of what it possesses, to give it to an in- 
dividual. It can not prohibit the people from the use and applica- 

tion of thir own knowledge to any beneficial purpose, or from the 

practice of any art, useful to themselves, and not injurious to the 

State. Knowledge, diffused, is as common to the use and enjoy- 

ment of mankind, as the atmosphere, in which we live and move. 

It can never happen, then, as decided in the case to which I have 
referred, that “a man, after he shal) have gone to the expense of 
erecting a machine, for which the inventor has not, then, and never 
may, obtain patent, shall be prevented from using it, by the grant 


of a subsequent patent, and its r lation back to the patentee’s prior 
invention.” A patent can have no relation back. Itis very true, 
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that “ the right to a patent, belongs to him who is the first inventor, 
even before the patent is granted.” That is, none but the first in- 
ventor can have a patent. But neither he, nor another, can have a 
patent, if the invention be in use. It can not, in that case, be 
patented at all. So that he, ‘who knowing that another is the 
inventor, yet, doubting whether that other will ever apply fora 
patent, proceeds to construct a machine,” can not “ be cut out of 
the use of the machine, thus erected, by a subsequent patent.” 
(Same case.) If he knows how to construct it, he may make it, 
and use it, and can never be obstructed in the exercise of the right 
he has thus acquired. Neitheir individuals, nor the public, can suf- 
fer, if * an obstinate, or negligent inventor, should decline obtain- 
ing a patent, and, at the same time, keep others at arin’s-length, so 
as to prevent them from profiting by the invention, for a length of 
time.” (Same case.) An effort, like that, would be wholly una- 
vailing. and fruitless. An inventor possesses no such right, and 
there exists no power to confer it upon him. The principles main- 
tained, in the case of Evans vs. Weiss, go the whole length of 
affirming, that any art, now practised, and any machine, now in 
use, may be withdrawn, from the enjoyment of the public, by the 
If that be so, we are thrown back, to the situa- 


We 


original inventor. 
tion of the people of Englaud, prior to the statute of James. 
are daily exposed toa revival of all the monopolies, which were 
terminated by that act, and of all the evils, which led to their sup- 
pression. 

Ican not accede to an expasition of the law, or a construction 
of the constitution, involving so direct an invasion of the inuerent 
and indefeasible rights of the people. 

Evans’ patent, having been annulled in due course of law, the 
invention or improvement, for which it was granted, had passed in- 
to common and general use. Congress possessed no right or pow- 
er to make it private property again, by authorizing the department 
to issue another patent to the inventor. Even the parliament of 
Great Britain, with all its undefined powers, and vague claims to 
political omnipotence, had never attempted to exercise an authori- 
ty so destructive to the industry of the nation, and so subversive of 
public freedom. It sometimes extends the duration of the patent, 
beyond the fourteen years, to winch it must be limited by the 


crown. But this is always done, before its expiration. — For, then, 


the invention is still private property. It remains so, as long as 
the patent endures. While it continues private, its exclusive use 
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may be prolonged. Perhaps Congress possesses a similar power, 
though even that may be doubted. But its power over the subject, 
expires with the patent. 

The construction of the 6th section of the act of *93, has given 
rise to much discussion, on other occasions, and in other places ; but, 
whatever difference of opinion may prevail, I can not doubt that its 
phraseology was inadvertently adopted, and without intending to 
control the leading principles of the first section. 

I have, perhaps, devoted more time to the consideration of this 
section, than, at first view, may appear necessary. But, it must be 
recollected, that a principal point, in this case, is, that the manu- 
facture, for which the patent is granted, is not new. It becomes 
necessary, therefore, in order to decide it understandingly, to ascer- 
tain, as far as was practicable, the legal import of the term. 

While on the subject of the 6th section, | must be permitted to 
remark, without stopping long, to illustrate the observation, that 
the provision, which requires the defendant to prove, that the spe- 


cification was left deficient, or made redundant, for the purpose of 


deceiving the public, is pernicious in its practical operation, and at 
war with all the principles, on which alone, a patent or monopoly, 
can, or ought to be granted. Exclusive privileges, as we are taught, 
are conferred, asa reward, to the patentee, for communicating 
something new and useful to the public. If he does not commu- 
nicate it, so that it can be understoud, what matters it, whether the 
concealment, or addition, be the result of fraud, or negligence ? In 
either case, the public receives no equivalent for the benefit confer- 
red upon him. What he has invented, or discovered, it is fair to 
presume, he can describe intelligibly ; and, defects in the specifica- 
tion, should, in all cases, avoid the patent. How is the design to be 
proved? It seldom, if ever, can; and the public may, oftentimes, 
after much wealth has been accumulated by the individual, and the 
patent expired, be left as ignorant as before it was granted. 

It has bee seen, plainly, I think, that the subject of a patent 
must be, both “ new,” and “ not known, or used, before the appli- 
cation.” It must also be “ useful.” 

This term has been defined, to mean such an invention, as is * not 
trivolous, or injurious to the well being, good policy, or sound mor- 
als, of society.” Lawell vs. Lewis, 1 Mason, 132. Such an inven- 
tion, “ as may be applied to some beneficial use in society ; in con- 
tradistinction to an invention, which is injurious to the morals, the 
health, or the good order of society.” Bedford vs. Hunt, 1 Ma- 
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son, 303. A more enlarged and comprehensive signification, may 
safely, and properly, be ascribed to the term “useful.” It may 
well be added, that it must be an art, &c. not mischievous to the 
State, or generally inconvenient; which brings it within the terms 
of the British statute. It seems to me, to have been used, and in- 
tended, as equivalent to that clause in the 6th section of the statute 
of James, which defines the nature of the new manufactures, 
which will be exempted from the general prohibition of the act. 
What, if I may be allowed the phraseology, can be less useful, than 
a patent that interrupts the practice of an art, &c. commonly 


known? What more pernicious to the State, than the monopoly of 


a machine, or manufacture, already in use ? I should not hesitate to 
decide, under this expression in the act, if the point were present- 
ed, that such an art, &c. or such a machine, or manufacture, were 
not patentable, and that the grant was void. As this case, in my 
view of it, does not turn on this point, it is not necessary to pursue 
its investigation farther. 


>» @@e.«.- : 


DISTRICT COURT OF THE U. 8S. OF AMERICA, FOR 
THE SOUTHERN DISTRICT OF NEW-YORK. 


In the matter of the application to repeal the letters patent, granted 
by the United States of America, to Tuomas Bryan and Wi11- 
1AM Bryan, on the 29th day of June, 1821; tn which matter 
fsaac McGaw is Complainant, and Tuomas Bryan and Witt1a™ 
Bryan, Defendants. , 


‘Tue above entitled cause was tried by his Honour Judge 
Van Ness, subsequently to the trial of the case of the Messrs. 
Haights. The opinions in both cases were delivered on the same 
day. In the case of the Messrs. Bryans, about thirty witnesses 
were examined, and it underwent a long and patient investigation. 
ft was summed up by 7. A. Emmet, for the complainants, and by 
C. G. Haines, for the patentees. As the same rules of law which 
apply to the case of the Messrs. Haights, in a great measure ap- 
ply to that of the Messrs. Bryans, we have not thought it expedient 
to insert more than one opinion, to the exclusion of other matter ; 
although we regret that any opinion coming from Judge Van Ness, 
should not be printed in a durable form. The letters patent, grant 
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ed to the Messrs. Bryans, two ingenious, enterprizing, and industri- 
ous Englishmen, who have made our country their home, were for 
a“ new and useful improvement in staining and printing India 
Silks.” ‘The patentees took India silks, which had been injured in 
their colours, which became spotted by accident, or which bore un- 
fashionable colours ; extracted or discharged the original colours 
entirely, dyed them anew, stamped or stained them with various 
figures, in yellow, or orange colour, and thus converted them to 
handkerchiefs, to the great ornament of many of the stores and 
retail shops in Broadway, in New-York, and probably of Cornhill, 
in Boston. ‘These goods were sold, in immense quantities, and 
they are still fashionable. 

His Honour the Judge of the District Court, did not think that 
there was any new invention, in the improvement specified in the 
letters patent of the patentees. It appeared, in evidence, that the 
discharging of original colours, was known in England and in this 
country, and the stamping of handkerchiefs long ago understood. 
The great question of law arose on this point, how far was the im- 
provement of the Messrs. Bryans, admitting that it was otherwise 
valid, a new combination of arts or methods known before? Was 
it such a new combination of old branches of knowledge, as to 
amount to a new and useful discovery ? The District Judge 
thought not. 

We have made these brief remarks, by way of apoiogy, since, 
in the last number of our Journal, we promised the whole opinion 


of Judge Van Ness in this case. 


REVIEW. 


The Reasons of the Appeal Court of Equity, for confirming the 
Decree of the Circuit Court, in the Case of Isaac Carr and 
others vs. James Green; published with a few preliminary obser- 
vations —By a Member of Charleston Bar.—Charleston, 1822, 


pp. 26. 


Some unknown correspondent, has sent us the following 
opinion, for publication, accompanied with a request, that, if we 
should think fit, we would also review it ; and we have determined 
to comply with his wishes, in both these particulars : though we are 
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sorry to find, upon perusal of the case, that we differ entirely, both 
from the court, and from our correspondent, who, as far as we can 
judge, not only assents, himself, to the doctrines contained in this 
opinion, but seems to entertain no doubt that we shall also give 
them our sanction. This, however, we can notdo. We do not 
approve them, and we must say what we really think. 

The case is thus stated, and discussed, by the Court :-— 

« A bill was brought, by the complainants, in the Circuit Court of 
Georgetown, to set aside a conveyance in fee, of a tract of land, 
made to the defendant, by their late father, Thomas Wilson; which 
land, they allege, was devised to him, for life only, and to them in 
remainder, by the will of their great-grand-father, William Wil- 
son. They allege, also, in their bill, that they are minors; that 
the title deeds of the lands, are in the hands of the defendant ; 
that he had obtained the said conveyance, from their father, by 
fraudulent means; and that, being doubtful of its validity, he had 
taken various securities from him, as an indemnification. The bill, 
therefore, prays, that the defendant may be compelled to deliver 
up, to the complainants, the possession of the land, with the title 
deed belonging thereto; and also to account to them, for the rents 
and profits thereof, from the death of their father, when their title 
accrued. 

The defendant, both answered and demurred. In his answer, he 
admits the will of William Wilson, and that Thomas Wilson held 
the land under the said will; he admits, also, that he purchased the 
same from him, by giving another tract of land in exchange, and 
took the alleged indemnification ; but he denies the fraud, charged 
in the bill. The demurrer is to the jurisdiction of the court, on 
the general ground, that the complainants “ had not made out such 
a case, as would entitle them to any discovery, or relief, in equity ; 
and that they had a full and ample remedy at law.” The Circuit 
Court entertained the bill, and decreed, that the defendant should 
deliver up to the complainants the land, and the title deeds, and ac- 
count to them, for the said mesne profits. 

From this decree, the defendant has appealed, and insists on a 
number of objections; but the three following, comprise all that re- 
quire any discussion from the court. 

ist. “That the Circuit Court, proceeded to decree upon the face 
of the bill, without hearing argument, except on the demurrer, 
and without testimony, on either side.” 
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2d. “ That the Circuit Court assumed a jurisdiction, not war- 
yanted by the laws of the land, in taking cognizance of the case ; 
because the complainants had a plain and adequate remedy at 
law.” | 

3d. “ That the Circuit Court assumed a jurisdiction, not war- 
ranted by the previous usage of the same, in trying the validity of 
a title to a freehold, between adverse claimants.” 

ist. It is a sufficient answer, to the first objection, to state that 
the right now contested, had been before adjudicated. In the case 
of Grant and others vs. Thompson and others, the creditors of 
Thomas Wilson brought their bill against the defendants, who rep- 
resented the interests of the present complainants, to make the es- 
tate of William Wilson liable for the debts of Thomas Wilson ; on 
the ground, that he took an absolute estate, under his grand-father’s 
will. The Circuit Court decided the contrary ; and, on an appeal 
to this court, it was the unanimous opinion of the judges, that, ac- 
cording to the true intention of the testator, which was sufficiently 
manifested by the words of the will, Thomas Wilson took only an 
estate for life, and his issue, the present complainants, took a re- 
mainder in fee, as purchasers. 

At the hearing, therefore, of the present case, the defendant 
having admitted by his answer, as well as by the demurrer, that he 
held the land under Thomas Wilson, whose right was derived from 
the will of William Wilson, and the Court of Appeals having de- 
clared such right to be only for life, and the remainder to be now 
vested in the complainants, it would have been improper to have 
allowed the same right, to be again controverted, on the same 
ground. 

It was res judicata, and the decree of the Court of Appeals 
ought to be regarded, in that, and every other court, as a conclusive 
title, for the complainants, to every part of the estate of William 
Wilson, depending on the construction of his will. Two cases, de- 
cided by the constitutional court, are strong authorities for this. 
Woodward vs. Stark, 1 Nott and M‘Cord, p. 329; and Scott ys. 
Cohen, 2 Nott and M‘Cord, p. 298.* 


* The case of Slark vs. Woodward, referred to by the Chancellor in 
his decree, was tried before Judge Noit, “ and the only question made, 
was, whether the decree of the Court of Equity was final and conclusive, 
as to the right of property. The presiding Judge held that it was so, 
and refused to let the defendant introduce any testimony to controvert 
it.” In delivering the opinion of the Constitutional Court, the same 
learned Judge cites, and no doubt sanctions, by his citation from Ga- 
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It was unnecessary for the same reason, to inquire into the 
charge of fraud, for the proof of such a charge would not have 
strengthened the right of the complainants, nor would the dis- 
proof of it by the defendant, have benefited his claim. The 
counsel, therefore, on both sides, were properly confined to the 
questions founded on the demurrer, and the face of the proceedings, 

2d. The second objection is, “ that the Circuit Court assumed a 


jurisdiction, not warranted by the laws of the land, in taking cogni- 
zance of the case, because the complainants had a plain and ade- 
quate remedy at law.” 

Every objection of this kind, is entitled to the most serious con- 
sideration. It is of great importance, that the boundaries between 
Equity and Law, should be distinctly ascertained. Without this, 
the parties to a suit could not know by which system of rules they 
were to be governed, and the judges of the two courts would often 
be at a loss what judgment to pronounce. If this did not impair 
the rights of the citizens, it would, at least, render the remedies 
for them uncertain, which would be productive of much trouble 
and expense. But there is no ground for apprehending this mis- 
chief in the present instance. It appears, to all the judges, that 
the complainants had not a plain and adequate remedy at law, and 
that the case came fully within the established jurisdiction of the 
Court. It came within the principle recognized, as a settled one 
in Weymouth vs. Boyer, 1 Ves. 424,“ that if the remedy at law 


han and Maingay’s Irish Term Reports, p. 40, the observation of Chief 
Justice Lee, “that courts of law pay such deterence to the judgments 
of each other, in matters within their jurisdiction, that the first deter- 
mination by a proper authority ought to prevail.” And in the case of 
Scott vs. Cohin, Judge Bay, in delivering the unanimous opinion of the 
Constitutional Court, on the point there determined, seems to concede 
a superiority to the Court of Equity, which very certainly has never 
been claimed by the Judges of that Court. His Honour says, * But if 
any doubt could arise upon the construction of the common law, surely 
none can remain now, after the decree of the Court of Equity. This 
is certamly the highest Court of Judicature in Carolina, inasmuch, as 
it in many cases, controls the courts of common law ; all the parties 
were before that court, and their claims and pretensions to this very 
Jand in dispute, among others, were before it, and fully investigated, 
and after mature deliberation, they decreed the lands of old William 
Scott, the uncle, to have become vested in William Scott, his nephew. 
This court is bownd by that decree, we can not unravel it, or say it was 
not founded in law and justice. On the contrary, the respect due to 
so high and solemn a tribunal, compels us to submit to its decrees; and 
in the case of Stark vs. Woodward, ist Nott and M‘Cord, 259, (329) 
lately determined in Columbia, the same doctrine was laid down, ana 
deteimined by the unanimous assent of all the Judges.” 
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was difficult in a case, the court would not pronounce against 
the jurisdiction ;” for itis obvious, from the circumstances stated 
in the decree, that, without the interference of this court, the com- 
plainants would be exposed to all the litigation there adverted to. 
In the case, also, of Bond vs. Hopkins, 1 Sch. and Lef. 429, it was 
said by Lord Redesdale, “ nothing is better established in Courts of 
Equity, than that where a title exists at law, and in conscience, 
and the effectual assertion of it at law is obstructed, relief should 
be given in equity.” 

But there is another and plainer ground of jurisdiction in this 
case. The complainants hada right, under the special circum- 
stances of their case, to bring their bill, for an account of the 
mesne profits. ‘The act of 1791, provides indeed, a very conven- 
ient legal remedy, by empowering a jury to award damages for 
mesne profits in the same verdict by which the land is recovered. 
But the act does not say, this shall be the exclusive remedy ; it only 
declares, that in future, one legal remedy shall serve both for the 
title and the mesne profits; it therefore only alters the common 
law, which required that there should be first an ejectment to 
establish the title, and afterwards an action of trespass, to re- 
cover the mesne profits. But the jurisdiction over the subject, 
which before belonged to the Court of Equity, still remained, and 
it will appear from a number of authorities, that it was properly 
exercised in this case. 

In Dormer vs. Fortescue, 3d Atk. 129, the chief object of the 
bill, was to have an account of the mesne profits, and it was asked 
by the opposite counsel, “ what hinders the plainuff from bringing 
an action of trespass for the mesne profits, which may be done 
with as much ease, and less expense, than an account taken be- 
fore a master??? Lord Hardwicke said, “ [am of opinion, under 
the circumstances of the case, that the plaintiff has a right to 
come into this court for that purpose.” And he adds, “ There 
are several cases where this Court has decreed such an account. 
As in the case of a bill brought by an infant, to have possession of 
an estate, and an account of rents and profits, the court will de- 
cree an account from the time of the infant’s title accrued; for 
every person, who enters upon the estate of an infant, enters as a 
guardian, or bailiff, for the infant.” And so says Lyttleton. 
Lord Hardwicke further states, that there are instances where, 
upon a mere legal title, the court has decreed an account of rents 


and profits; and he refers to the case of the infant, as one in- 
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stance ; also, to the Duke of Bolton vs. Dean, Prec. in Cha. 516, 
where the title was at law, and yet the court decreed an account. 
He cites, also, Bennett vs. Whitehead, 2 P. W. 644, a still stronger 
case, in which he says, “I was counsel in it myself, and it was a 
mere legal title, and the deeds were in the custody of the plaintiff 
himself.” An exception is made, conformable to the civil law. of 
one who is bona fide possessor, who shall not account. But this 
means, says Lord H. “where the person possessing ts ignorant of 
all the facts and circumstances, relating to his adversary’s title.” 
Against such a one, it is admitted, the remedy must be at law. 
So, where the claim is not that of an infant, where no title deeds 
are sought for, no difficulty in the legal remedy, no trust, a bill will 
not be entertained for mesne profits. But in the present case, the 
complainants are minors, they seek for the title deeds, their right 
has been already established in this court, their legal remedy is a 
complicated one, and the possession of the defendant was obtained 
with a full knowledge of their claim. On all these grounds, then, 
the complainants had a right to come into a court of equity for the 
mesne profits. | 

3d. The third objection is, “that the Circuit Court assumed a 
jurisdiction, not warranted by the previous usage of the same, in 
trying the validity of a title to a freehold, between adverse 
claimants.” 

The discussion of this objection might be avoided, by insisting, 
that the fact on which it is founded, did not occur in the case. 
The validity of the title was not tried by the court. This, as has 
been before stated, was considered as conclusively settled by the 
Court of Appeals. 

But this objection is also unfounded, on principle. If it should 
prevail to the extent contended for, it would deprive the Court of 
Equity, of a large portion of its jurisdiction; for the title of lands, 
depending on the construction of wills, is a direct and frequent 
subject of its cognizance. As a general rule, it will not be denied, 
that a title to land must be tried at law; but incertain cases, a 
court of equity may also take cognizance of it. This fully ap- 
pears from the cases already cited, but the following are more ex- 
pliciton the point. In Tanner vs. Wise, 3 P. W. 296, it was ex- 
pressly held, that “ where a title to lands depends on the words of 
a will only, it was as properly determinable in equity as at law.” 
And the cour: there decided on the title, although the bill only 
prayed for the delivery of the title deeds. In Dupont ys. Scott, 
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neard before me in Charleston, 1818, and afterwards before the 
Court of Appeals, the jurisdietion of the court was carried still 
further. The complainants claimed a tract of land from the de- 
fendants, on the ground that it was held as a trust, and I had no 
doubt that the original possession ought to be regarded in that 
light; but as the defendants insisted ona title by adverse pos- 
session, and there was evidence of acts done by them which might 
amount to a legal dissezsin, I thought it most proper to direct an 
issue to try that title at law, as had been before done in the case of 
tamsay vs. Deas, 2 Equ. R. 289. But on the appeal, this court 
took entire cognizance of the question, declared the whole pos- 
session a trust, and decreed the defendants should deliver up the 
land to the complainants. The same course appears to have been 
taken in the case of Bond vs. Hophins, 1 Scho. and Lef. 322. 

On a bill for the recovery of lands which were there alleged to 
be fraudulently held, the defendant set up an adverse title by pos- 
session. 

The master of the rolls decreed, that the plaintiff should have 
leave to bring his ejectment, but that the statute of limitations and 
other legal impediments should be no bar to his suit. 

The Lord Chancellor afterwards, on an appeal, examined, him- 
self, the adverse title, enlarged the decree. and ordered the de- 
fendants to deliver up the lands. It is evident from these cases, 
that the cognizance which a court of equity takes of the title to 
land, is perfectly consistent with the general jurisdiction of the 
court of law. It determines on a title depending on the construc- 
iion of a will, because this is a subject only of interpretation ; and 
it relieves against an adverse possession on the ground of fraud, 
or of a constructive trust. Butin all cases of a bona fide adverse 
possession, or any other common title to land, depending on evi- 
dence in pais, the jurisdiction is acknowledged to belong exclu- 
sively to a court of law. 

Here we might conclude the discussion of this case. The views 
which have been taken of the competency of the ordinary juris- 
diction of the Court, on ali the points objected to, render it un- 
necessary to resort to the extraordinary ground, on whieh the Cir- 
cuit Court partly rested its decree. And we are giad tu be reliev- 
ed from the duty of maintaining a ground, which would involve 
this court in a conflict of jurisdiction with the court of law. Such 
a conflict ought, if possible, to be avoided, for the obvious tenden- 
cv of it, must be to lessen the public confidence im one of the 
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courts, and perhaps of both; the evil effects of which would be 
felt by the whole community. 

But we can not affect to be ignorant, that the construction given 
by this court to the will of William Wilson, in the case of Grant 
et al. vs. Thompson et al. has been since judicially impugned, and 
has also excited much professional interest. It is therefore, thought 
necessary to give to that case a more full consideration than it be- 
fore received ; and itis believed, that the result of this will show, 
that the former opinion of this court, is supported by the soundest 
principles, both of law and equity. 

The words of the will of William Wilson, which are material to 
be considered, are the following :—“ The rest anid residue of my 
“estate, both real and personal, to be equally divided between my 
‘two grandsons, Wilson and Thomas, and delivered to them at the 
‘‘age of 21 years, but should they die, leaving no lawful issue, in 
“that case, I give and bequeath the whole of my estate, both real 
“and personal, to Richard, Thomas, and Mary Godfrey, Rebecca 
* Pott, and Thomas Ballow, to be equally divided between them.” 

The testator’s grandson, Wilson, died under age, and without 
leaving issue. By this event, his moiety accrued to the surviving 
grandson, Thomas, and his issue, as a cross remainder by impli- 
cation. 

The words, “ should they die, Zeaving no lawful issue,” are sufii- 
cient to raise this implication. It has been expressly so ruled in 
the following cases, Holmes vs. Meynell, T. Raym, 453. Wright 
vs. Holford, Cowp. 31. Phipard vs. Mansfield, Id. 800. Mack- 
well vs. Winter, 3 Ves. 541. And Green vs. Stephens, 17 Ves. 74. 

The testator has also said, that his whole estate, and not a part, 
shall go over to the ulterior remainder-men ; this is saying, in other 
words, that the limitation shall not have effect, until a failure of 
issue of both his grandsons, which necessarily implies, that they 
were to take cross remainders. 

We must consider, then, the devise as confined to the grandson, 
Thomas Wilson, and the only question to be examined, will be, 
what estate did he take under the will? This court has decided, 
that he took by necessary implication, an estate for life, and that 
his children became entitled, at his death, to the remainder. It 
has, however, been strenuously insisted, that the words of the will 
gave an absolute estate to Thomas Wilson, and no distinct interest 
to his children. And in order to show this, it has been vers 
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elaborately argued,* that a devise of “all a man’s estate” passes a 
fee ; also, that a legacy, “ payable at a future day,” vests an abso- 
lute interest; from whigh, it is concluded, that the devise of Will- 
iam Wilson, of “the rest and residue of his estate to be delivered 
to his grandsons, at the age of twenty-one years,” gave them a fee 
simple. Both of these general positions, are such plain legal truths, 
that no judge would hesitate in assenting to them; and if the ques- 
tion now under consideration, depended on those positions only, 
the conclusion drawn from them, would admit of no controversy ; 
but the question rests on vther grounds. The testator uses other 
words, which show a different intention; and we are of opinion, 
that these will control the legal effect of the preceding words. 

In every question arising out of a will, the first inquiry should 
always be, what did the testator intend? If his intention is plain, 
it will control the technical sense of words; if it is obscure, the 
technical sense must prevail. Every judge professes to follow this 
rule, but in the application of it to particular cases, it is often diff- 
eult to determine, whether the popular or the technical sense shall 
predominate, and the cases, therefore, abound with contradictory 
interpretations of both. This ought greatly to diminish the au- 
thority of precedents, in every question of this kind. If it de- 
pends on intention only, precedents are of no authority ; for as the 
plain intention of every will must govern it, so the intention of 
every testator can only make the law for his own will. Nothing, 
indeed, can be more unjust and absurd, than to insist that the in- 
tention of a testator, who died one hundred years ago, should ex- 
plain the meaning of every other testator, who has used similar 
words since, and should make the law for every other will in whicl: 
they have been used. All that can justly be required, is, that 
where technical words alone are used, unexplained, and uncon- 
troled by any others, their technical sense shall be taken as the 
testator’s meaning; and that precedents shall determine that sense. 

As the construction of the will before us, must rest chiefly on 
intention, it is of importance, before going into the consideration 
of it, to show from the opinions of some of the most enlightened 
judges, its over-ruling and almost unlimited control over technical 
construction. 

“If the words of a will, (says Lord C. Macclesfield,) can bear two 
** senses, one whereof is more common and natural than the other, 


-* According to Grayson vs. Atkinson, 1 Wils. Rep. 333. 2 Ves. 51, 
Vilson and Thomas tock a fee independently of the devise over. 
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“it is hard to say a court should take the willin the most uncom- 
“mon meaning; todo what? to destroy the will. A testator who 
“is inops consilii, will, under such circumstances, be supposed to 
“ speak in the common and natural, not in the legal sense.” Forth 
vs. Chapman, 1 P. W. 666. 

Mr. Justice Buller, in speaking of the rule of imtention, says, 
‘ This is the first and great rule in the exposition of all wills, and 
it is arule to which all others must bend.” 

And after stating its subjection to the great principle of national 
policy alone, which forbids any perpetuity, or any tendency to it, 
he adds, “ I know of no case, which says, that a technical sense of 
“any words whatever, shall prevail against it?’ Hodgson vs. Am- 
brose, Doug. 327. 

Lord ‘Thurlow, too, in referring to Mr. Fearne’s discussion of the 
doctrine of contingent remainders, adopts this as his conclusion, 
“That the Court of Chancery will go any length possible to carry 
‘the intention of the testator into execution, for the benefit of 
‘those to whom the testator designed a benefit.” Knight vs. El- 
hs, 2 Bro. 66, 557. 

Lord Alvanly, too, (while master of the rolls,) thus expresses 
himself :—“ I know only one general rule of construction, equally 
“for courts of Equity, and courts of law, applicable to all wills. 
‘The intention is to be collected from the whole will taken to- 
“gether. Every word is to have its effect. Every word is to be 
“taken according to the natural and common import.”  Thelusson 
vs. Woodford, 4 Ves. 329. 

But, however full these authorities may be to establish the gen- 
eral rule of intention, it must be admitéed, that they do not carry 
it to the extent, which the will under consideration requires. ‘The 
construction which this court has given to the controverted words, 
rests on an implied zntentzon, and it is, therefore, further necessary, 
to show, that such an intention comes within the general rule. | 
refer, then, in the first place, to the great modern commentator on 
the law, Mr. Just. Biackstone, who thus lavs down the rule. “ By 
“will also, an estate may pass by mere implication, without any ex- 
“‘ press words ; and in general, where any implications are allowed, 
“they must be such as are necessary, or at least, highly probable. 
‘¢ And herein, there is no distinction between the rules of law and 
‘equity. The will is construed in each with equal favour and be- 
“ nignity, and expounded rather on its own particular circumstan- 
“ces, than by any general rules of positive law. 2 Blackstone’s 
Com. 381, 
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Mr. Fonblanque, a profound commentor on the law of equity, 
comes to the following conclusion, after a full examination of all 
the cases on the subject. “In the construction of a will, an estate 
“may arise, be enlarged, controled, and even destroyed by empli- 
cation.” 2 Fonb. 56. 

Lord Kaims, also, in his ‘Principles of Equity,” (2 vol. 239,) 
has a distinct chapter on implied will, and thus defines it: “ Impli- 
“ed will, where made clear from circumstances, ought to have the 
“same authority with expressed will. The only use of words, is 
“to signify will or intention, and from the very nature of the 
“thing, will or intention can not have greater authority when ex- 
“ pressed in words, than when ascertained with equal clearness by 
“any other signs or means.” . 

In Oates vs. Cooke, 3 Burr. 1686. Mr. Justice Willmot said, 
“If it be necessary to imply intention, it is the same thing as if it 
“was particularly expressed.” 

And in Robinson vs. Robinson, 1 Burr. 51. The judges certifi- 
ed unanimously their opinions, “ that an estate tail must be raised 
“by necessary implication, to effectuate the manifest general in- 
“tent of the testator, notwithstanding an express estate for life, 
“and no longer.” This opinion was affirmed by the House of 
Lords. And itis worthy of remark, that this case was sent out 
of Chancery, where Lord Hardwicke had previously declared an 
opinion, that as the devise was expressly for life, and no longer, it 
could not, by any necessary implication whatsoever, be construed 
to be an estate tail. 3 Atk.786. It appears, then, that the rule 
was carried to its greatest extent by a court of law. 

{ will conclude this preliminary view of the subject, with the 
opinfons of several eminent judges, on the true meaning of what is 
called nescessary implication. in considering an analogous sub- 
ject, Lord Eldon observes, ‘¢‘ That since it has been laid down, that 
“express words are not necessary, there must be in the will, that 
“which is sometimes denominated evident demonstration, some- 
“times plain intention, or sometimes necessary implication. ‘Thus 
“much can be collected from the cases; but when you proceed 
“further, and inquire what it is that constitutes this evident de- 
“monstration, piain intention, or necessary implication, it appears 
“to me, that Lord Alvanly is right, when he says, “ You-are not 
“to rest on conjecture; but the mind of the judge must be con- 
“ vinced, that he is deciding according to what the testator intend- 
“ed.” Word Alvanly also adds, in the case here referred to, “ It 
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“must be such an inference, as leaves no doubt on the mind of the 
“person who is to decide upon it; but it need not be such, that no 
‘¢man can doubt upon it.” Brummell vs. Prothero, 3 vol. 113. 

Lord Eldon goes on to observe, “that the same circumstances 
‘have, in the minds of different judges, led so often to different 
“ conclusions, that Lord Thurlow, in a similar case, expressed his 
“ opinion, ‘that the notion, of deciding by precedent, in questions 
“of this nature must be abandoned ; and that the court must, in 
‘every such case, abide by the clear intention ; which, indeed, all 
“ judges aflect to go upon, but seldom agree upon the principles to 
‘‘be applied, in collecting it.’ ”— Bootle vs. Blundell, 1 Meriv. 219. 

These opinions are of high authority, in two respects. They 
not only define the meaning of amnplied intention, but they support 
the position, before taken, that precedents are of little weight, in all 
questions of mere intention. 

I come now to the consideration of the particular words in con- 
troversy. 

The testator devises “the rest, and residue of his estate, to be 


> and adds, 


divided between his grandsons, at the age of 21 years,’ 
“should they die, leaving no lawful issue,” then the whele to go 
over to the Godfreys, and others. This court has determined, in 
the case of Grant vs. Thompson, that these words, “ leaving no 
lawful issue,” manifest a plain intention, in the testator, to provide 
distinctly, for the issue of his grandsons, if they should leave any. 

And, if the common sense of the community could be consulted 
on it, there would not, probably, be found, one mind which would 
hesitate, in deciding that this must have been the intention of the 
testator. Itis very clear, that the persons to whom the estate was 
limited over, could take nothing, if the grandsons left issue. 

The testator must, therefore, have intended, that the issue should 
take something. And what could this be, but the zntermediate es- 
tate? It has been said, that the issue were only named to describe 
the contingency, on which the estate was to go over; and the case 
of Barnfield vs. Wetton, 2 Bos. and Pul. 328, has been cited, in 
whicn Lord Eldon, C. J. of the Common Pleas, put this construc- 
tion on similar words. 

As that case has been greatly relied on, it will be necessary to 
give it a particular examination. The devise was of certain lands, 
“to S. 58. her heirs and assigns, for ever; but if she should die, 
“leaving no lawful issue at the time of her death,’ then a devise 
over, &c. S. S. died, without leaving issue, but had before suffered 
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a recovery of the premises to the uses of her will; and the sole 
question was, whether the limitation over, was a contingent remain- 
der, or an executory devise. The court determined, that it must 
be construed, an executory devise ; because there was an express 
estate, in the fee given to S. 8., and a contingent remainder could 
not be raised on such an estate. As the testator, however, must have 
named the issue, for some beneficial end, and every word of a will 
must have its effect, the subsequent words, “ if she should die, leav- 
ing no lawful issue,” could not be overlooked; and Lord Eldon 
got rid of the difficulty, which they interposed, by supposing, that 
they were merely intended as a description of the contingency, on 
which the limitation over was to rest; and that the power, which 
S. S. would have, of providing for the issue, by taking an estate 
in fee, would satisfy the intention of the testator, with respect to 
them. Such a construction, however objectionable it may be, will 
not be disputed ; because, it appears to be founded on what the 
court supposed to be the intention of the testator, in the case. But 
if this was the foundation of that decision, we may aiso be allowed 
to decide the present case on the same independent ground. The 
words here, are different, and it is the intention of a different testa- 
tor, which is under consideration. We are not bound, therefore, 
to come to the same conclusion, with Lord Eldon, in his constuc- 
tion of similar words, in another will; and, for this, we have, not 
only the authority of Lord Thurlow, as before stated, but even the 
authority of Lord Eldon, himself; who, in deciding on a question 
of intention, on another occasion, has said, “Ido not mean it 
“should be inferred, that other judges might not come to a conclu- 
“sion, respecting this will, the reverse of that which I have come 
“to; onthe contrary, I hold, that a difference of opinion will al- 
“ways be unavoidable, in cases of this nature.”—Bootle vs. Blun- 
dell, 1 Meriv. 239. 

This case, then, of Barnfield vs. Wetton, is no authority, on the 
question of intention. But it would be a fatal authority for the 
claims, derived from sales, by Thomas Wilson, if the legal ground 
assumed in it, was applicable to the case before us. It was cited 
for the purpose of shewing, that the will of W. Willson gave a fee 
simple, to the grandsons, and, if they left no issue, an executory 
devise, to the Godfrey’s and others. 

But the advocates for this construction, do not seem to be aware, 
that the legal effect of it, would deprive the grandsons of the power 
of alienating any part of the estate, during their lives: and thus 
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596 
afford as effectual security to the issue, for their interests, as the 
construction, for which they contend. 

In this same case, of Barnfield vs. Wetton, Lord Eldon expressly 
says, “If this be a good executory devise, a recovery will not bar 
“its; and, it is equally true, that the courts always endeavour to 
“construe a limitation, a contingent remainder, rather than an 
“ executory devise. The policy of the latter rule is founded on 
‘the very circumstance, that an executory devise can not be bar- 
“red.” ‘The recovery, therefore, which had been suffered by the 
tenant in fee, was set aside. 

So, in Porter vs. Bradley, 3 D. and E. 145, where the first estate 
was held to be a fee, and the limitation over an executory devise, 
the tenant in fee, believing that he took an estate tail, suffered a 
recovery, and sold the land. But the court set aside the sale, 
because the limitation over, was a good executory devise. The 
same rule will be found laid down in a number of other cases.— 
Pells vs. Brown, Cro. Jac. 590. Heath vs. Heath, 1 Bro. C. C. 148, 
&e. And Mr. Fearne, in treating of the difference, between a con- 
tingent remainder, and an executory devise, states it to consist in 
this: “that the first may be barred, by several different means; 
‘‘ whereas, it is a rule, that an executory devise, can not be prevent- 
“ ed or destroyed, by any alteration whatever, in the estate, out of 
“which, or after which, it is limited.” Fearne, 306. It may be 
said, that an alienation may be good, against the issue, although not 
against the executory devises. But the cases make no such dis- 
tinction; and Fearne, in another place, says, “ Every executory 
‘“‘ devise, as far as It goes, creates a perpetuity ; that is, an estate, 
“unalienable until the contingency be determined, one way or 


“another.” Ibid. 315. Butsuch a contingency can not be deter- 


mined, till the death of the tenant in fee; for, although he may 
have issue, during his life, yet he may not leave any, at his death; 
and, therefore, during his life, the estate may not be alenable. 

Bat it is not intended to insist on this ground, however strong it 
may be. The object of the present argument, is to prevail, by the 


strength of its own construction of the case, and not by the weal 


Be 
ness of the opposite argument. I recur again then, to the construc- 
tion, that the words, “ should they (the grandsons) die, leaving no 
lawful issue,” were intended to give the issue the intermediate 
estate. It is important here to remark, that even the general ex- 
pressions “ should they die without issue,” which are understood to 


mean issue indefinitely, have been construed in most of the cases 
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in which they have occurred, to intend a distinct benefit for the 
issue, although, there was no direct giftto them. As they could 
not, however, take as purchasers for want of a definite description, 
the court has implied, in those cases, an intention, “ that the first 
“taker, should so take, that the property might be transmissible, 
“through him, to his issue; and he was, therefore, considered as 
“taking an estate tail, which would descend on his issue.” This 
is the language of Lord Thurlow, in Knight vs, Ellis, 2 Bro. C. C. 
578. And the same principle is adopted, in other cases. Cro. Ja. 
148.1 P. W. 25. 2 Vern. 766. 1 Eq. Ab. 179. 3 Ridg. P. C. 365. 
But, in the case before us, the words are definite, with respect to 
the issue, and amount to a direct gift to them; as will be shown, 
hereafter, from the authorities which will be adduced. And yet it 
is denied, in the opposite argument, that the testator intended for 
them, any distinct benefit. They are supposed, (ad »pting the no- 
tion of Lord Eldon,) sufficiently provided for, by his giving to their 
father, an estate in fee; and to have been named by him for no 
Can 
it be seriously believed, that this was all that the testator had in 
view ? Would he be so provident, in preserving his “ whole estate,” 
for his distant relations, on the failure of the issue, and yet leave 


other purpose than to raise a benefit to his distant relations. 


the issue dependent on their father, who, from caprice, or partiality, 
might give the whoie to a wife, or a favourite child ; or who, from 
misfortune, or waste, might have nothing left to give ? 

but it has been insisted, that the testator intended an absolute 
estate, for his grandsons, because *“ he would be more solicitous to 
provide for such of his posterity, as he knew, than for those who 
might never come into existence.” = This might be correct, as a 
general presumption, but is certainly not so, where future objects 


are expressly had in view. Fer, how often do we see testators, giv- 


ing to their children, only a life estate in their 
serving the full enjoyment of it, to the next descendants’ We see 


property, aud re- 


indeed, in one extraordinary instance, (case of Thelusson, 4 Ves. 
227,) a testator, withdrawing the entire enjoyment of a vast estate, 
from three generations of his family, in favour of remote objects, 


whom, it may finally be difficult to ascertain. This solicitude to 


continue property in their families, is manifested by men, of every 


condition in society ; and, if it is not carried further than the law 


allows, the indulgence of it, to that extent, is perfectly consistent 


with the soundest policy. Property would lose a great part of its 


value, in the eves of most men. if it could not be thus disposed of. 
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The pleasure, which the accumulation of it affords, to many, seeins 
to consist less, in the enjoyment of it themselves, (for to some it 
does not bring a single comfort,) than in the anticipation, of the 
future ease and importance, which they expect to confer, by its 
means, on their children, and grandchildren. This disposing 
power, is obviously, then, an incitement to the industry of the coun- 
try, and ought, on that account, to be favoured, to the extent of its 
tegal boundary ; and, in all doubtful questions, therefore, courts 
should presume, the legal exercise of it, instead of opposing to it 
artificial constructions, which almost always defeat the reasonable 
intention of the testator, and arbitrarily make for him a new will. 

This view of the subject, if correct, must overturn the presump- 
tion, that the testator, in the case before us, would only be solicit- 
ous to provide for his grandsons; and it greatly strengthens the 
presumption, that their isssue, were distinctly in his contemplation. 
It is manifest, that he was one of those, who wished to keep his 
estate in his family, as long as he could; for he expressly provides. 
that “ the whole shall be preserved for his distant relations, if there 
should be no issue.” Must he not then have intended, that the 
whole should be preserved for the issue, if there were any, who 
would be his own descendants? Both nature and reason, call fo: 
this presumption ; and, in order to carry it into effect, we must con- 
strue the will, to give an estate, by necessary implication, to the 
grandsons for life only, and the remainder to the issue, as pur- 
chasers. 

Here we have to encounter an objection, which seems to be con- 
sidered as insuperable, on the opposite side. It is insisted, that 
‘an estate can never be zmplied to issue, as purchasers ;”’ and the 
rule is so laid down by Mr. Fonblanque, (2 vol. 63.) who rests it 
chiefly on the authority of Lanesborough vs. Fox, Ca. tem. Talb. 
262, and Bodens vs. Watson, Amb. 478. When these cases, how- 
ever, are fuly examined, it will be found, that they do not author- 
ize the rule, to the unqualified extent, in which Fonblanque had laid 
itdown; and it is, clearly, not authorized, by the original decisons 
on the subject. It will be shown, also, that the rule could not apply 
to a case like this, even in the English courts; and, that it never 
can apply, in its feudal sense, (which is the one here insisted on,) te 
any case arising in this court. 


The case of Lanesborough vs. Fox, was briefly this. A devised 


his right of reversion, in certain lands, contained in a settlement, 
“on failure of issue of the body of his son B,” to his daughter fF, 
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and the heirs of her body. It was adjudged, in the House of Lords, 
that these words did not give an estate tail, by implication, to B, 
and the devise to F’, was void, as being on too remote a contingen- 
cy. Ca. tem. Talb. 262. Mr. Fearne, in commenting on this case, 
assigns, as the reason for the decision, that there was no subsisting 
estate in A, extending to the issue of B, and, therefore, the estate 
devised by A, could not be considered, as the devise of a reversion 
depending on such preceding estate. Fearne, 326. It appears, 
from this, that the intention could not have effect, because there 
was nothing on which it could operate, and not because it contra- 
vened the rule now insisted on. How then, does this case support 
the rule, or how does it contro] the general rule of intention ? 

So in the case of Bodens vs. Watson, the testatrix directed her 
estate to be sold, and laid out in the funds, for the plaintiff, during 
his life, and “ if he had no heirs,” to the defendant. ‘The question 
was, whether the devise over, was too remote, being after a dying 
without heirs, generally. ‘This was, clearly, a question of technical 
construction, and Lord Northington so considered it. “ I can not,” 
says he, “ imply a gift to the issue, as purchasers, for such an implt- 
cation must be necessary, which is not the case here.” 

And, again, * the failure of heirs, is not confined to a particular 
time, but is general.” This is saying, expressly, that a necessary 
implication would be sufficient to raise a gift to the issue, as purcha- 
sers; and Lord Hardwicke had before determined, in the case of 
Read vs. Snell, 2. Atk. 646, (which will be more fully noticed 
hereafter, ) that the word leaving, as applied to issue, was a word of 
purchase, and would raise an estate in remainder, by necessary im- 
plication. What, then, becomes of the supposed inflexible rule to 
the contrary ? 

But I proceed to show, that it is not authorized by the original 
decisions on the subject. 

The earliest case referred to, is in the year book of 13 H. 7. 
which ts thus stated by Plowden :—* If a man devises Jand to one, 
“habendum to him and to his heirs, after the death of the wife of 
“the devisor, then, although the wife is not named, yet she shall 
“ take an estate for life, thereby.” Plowd. Com. 158. The editor 
of Plowden undertakes to correct this statement, and insists that the 
casein 13 H. 7. was nota devise to a stranger, but to the heir at 
law, after the death of the wife, which, he agrees, carries an estate 
for life to the wife, by necessary implication, because the heir is ex- 
pressly excluded from taking it. until after her death. But the 
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same rule is again recognized by Plowden, in a subsequent part of 
his Commentaries. “ If, “says he,” one devises land to a man, after 
“the death of his wife, the wife shall have an estate for life, although 
“it be not given to her, and this is by reason of the tntent. Plow. 
Com. 414. Now, although the case in 13 Hf. 7, may have been a 
devise to the heir, yet it does not follow, that the rule was not ap- 
plicable to a stranger, also; and surely, Plowden, who ranked with 
Littleton and Coke, as an oracle of ancient law, ought to know, 
better, what that law was, than any modern lawyer.* 

I think it must appear, trom this examination, that the rule which 
has been so strongly relied on, is as much under the control of in- 
tention, as any other rule, and is made to yield, even in the Eng- 
lish courts, to words of necessary implication. But the operation 
of it in our courts, must be still more limited, for another reason. 
{ts chief object, is, avowedly, to protect the interest of the heir at 
law, who has alweys been so great a favourite with the law of Eng- 
land, that almost all the technical cbstacles, opposed to intention, 
seem to have been created for his benefit. He is there the repre- 
sentative of family pride, and the depositary of a name and estate, 
which itis the policy of an aristocratic government to preserve in 
perpetual existence ; and, therefore, every presumption ts made in 
his favour. But here, we have no heir at law. A more just policy, 
and one more suited to our republican institutions, has long ago 
abolished the unnatural claims of primogeniture. Real estate is 
here no longer transmissible by descent ; the act declares that there 
shall be an equitable distribution of it, and it is placed on the same 
footing as personal estate. Every rule, therefore, incident to the 
right of primogeniture, must, as far as it relates to that right, be ne- — 
cessarily modified ; and the rule under consideration can only be 
recognized, in our courts, after being divested of this feudal princi- 
ple. It must then sink into a rule which has been applied to devi- 
ses, where the interest of the heir was not concerned ; as where the 
devise has been of a term, or any other personal estate. It must 
be obvious, for the same reason, that the distinction which prevails 
in the English cases, in the construction of the words “ leaving no 
issue,” with a reference to real, or personal estate, can not exist 
here. Lord Kenyon has denied the existence of it, even in Eng- 
land. It would be very strange,” says he, “ if these words had 


* Professor CHRISTIAN, ip his notes on 2 Black. Com. 361, says—-‘‘ It has 
been thcught that it is given to a stranger, &c. &c.” This shows the mn li- 
nation of his opinion to be in favour of the above construction of PLowDES 
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“a different meaning, when applied to real and personal property. 
“If such a distinction existed in the law, it certainly would not 
‘agree with the rule, lea plus landatur quando ratione probatur ; 
“but itis not founded in law.” 3 D. and E.146. Lord Eldon 
has indeed expressed great alarm, at this opinion, and considers it 
an outrage on a settled rule. Crooke vs. De Vandes, 9 Ves. 203. 
But it is unimportant to us, what the rule may be in England : it is 
sufficient, for our purpose, that this distinction is untenable io our 
courts, and it may be left to the English judges, to settle the ques- 
tion, in their own way. 

Tiere remains one more objection, to be considered. Great 
stress has been laid on the devise to the grandsons being an estate 
in fee, which ts supposed to preclude any implication to the contra- 
ry. ‘This objection has been partly answered, by the cases already 
cited; and, particularly, by that of Robinson vs. Robinson, in 
which all the Judges of the King’s Bench concurred in construing 
an express estate for life, to be an estate tail, in order to effectuate 
the intention. 

The case of Porter vs. Bradley, 3 D. and E. 145, is another 
strong case, in which Lord Kenyon thus lays down the law—* The 
first part of the devise carries a fee, for it is to him, Azs heirs and 
assigns for ever ; but it is clear, that those words may be restrained 
by subsequent ones, so as to carry only an estate tail.” 

In Bean vs. Halley, 8 T. Rep. 8, Lord Kenyon is still more full 
on the point. “I will not,” says he, “ go through all the cases on 
this head, because they ' 2re examined, most minutely, in that of 
Robinson vs. Robinson, which was sifted, and considered, more than 
any preceding case. 

That case was agitated for nearly half a century. It first came 
on in Sir J. Jekyll’s time, and was not decided until after Lord Hard- 
wicke had left the profession; and though the latter entertained 
some doubts during its discussion in the House of Lords, (he had, 
it appears, given a contrary opinion in the Court of Chancery,) 
he concurred in the unanimous opinion of the judges, delivered 
by C. Baron Parker. By that case, this position is clearly estab- 
lished, that in the construction of a will, we must first look to the 
general intent of the devisor, and give effect to that; and if there 
be a secondary intent which interferes with it, we are to reconciie 
the whole as far as we can, but, aé all events, to give effect to the 


general intention. 
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In that case, the special intent was defeated ; the first limitation 
was to L. H. for life, and no longer; nothing, therefore; could be 
more clear, than that the devisor only intended to give him an 
estate for life; yet, seeing that that particular intent was inconsis- 
tent with the devisor’s general intent, which was, that the whole 
line of male heirs of L. H. should take, the court thought that 
they ought, in conscience and in law, to effectuate that general 
intent. So in the.case before us, it may be admitted, that W. Wil- 
son intended to give an estate in fee to his grandsons; but he in- 
tended, also, that his estate should go afterwards to their issue, and 
if not, to collateral relations. As an absolute estate to the grand- 
sons, would be inconsistent with this general intent, we are bound 
to construe the devise to them an estate for life only, in order to 
carry into effect such legal intent. Mr. Just. Ashhurst, in con- 
curring with Lord K. in the above case, observed, “ That the cases 
of Robinson vs. Robinson, and Bamfield vs. Popham, had brought 
back the rule of law to its natural channel, viz. the general inten- 
tion of the testator, and freed it from the fetters of technical rules.” 

I have so far considered the will under examination, on its own 
independent ground of intention, which, according to the princi- 
ples before laid down, is the true ground on which it ought to be 
determined ; but, as the construction we contend for, is also fully 
supported by precedents, and it may be a further satisfaction to 
show this, L will refer to some of those which most directly apply 
to it. In Forth vs. Chapman, 1 P. Wms. 667, the words were, 
(after giviving the estate to the first taker without the words for 
life,) “and if my said nephew shall depart this life, and leave no 
issue of his body,” then a devise over. Lord Macclesfield was of 
opinion, that the words were descriptive of issue at the time of the 
death of the nephew, and the devise over was good. This was 
saying, in other words, that the issue, if any, would have taken as 
purchasers. \ quote this case from 2 Atk. 647, as it is there 
stated by Lord Hardwicke, who says, he took it from his own note 
of the case, having been counsel in it. 

Again, in Read vs. Snell, 2 Ath. 642, the testatrix left her whole 
estate to be settled on her daughter, and the heirs of her body, 


and adds, *“‘ but in case my said daughter should die, leaving no 
“heirs of her body, then I bequeath over,” &c. Lord Hardwicke 
said, “Iam of opinion, that this is a gift to the daughter for fife, 
“with a contingent remainder, to such heir of her body as shall 
“he living at tre time of her death. There have been many 
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‘eases where heirs of the body have been construed, words of 


“purpose.” “ It has been objected, that the words, for life, are 
“not in this will. ButI do not know that any weight has been 
‘¢ laid on the want of those words, when the intention of the testa- 
‘¢tor has otherwise appeared.”’— Ibid. 648. 

So in Lamply vs. Blower, 3 Atk. 397, the testatrix gave by her 
will, to her two nieces, “each one half of the produce of bank 
‘stock, and ¢o their issue, and if either of them should happen to 
‘die before the legacy became due, and /eave no issue, the share 
‘of her, so dying, should go the survivor.” One of the nieces 
died leaving a son, who brought his bill for the moiety of the bank 
stock. It was objected on the other side, that there was no be- 
quest to the ancestor for life, and, therefore, the issue could not 
take by way of remainder. But Lord Hardwicke again recog- 
nized the settled rule, that the words, “ leave no issue,” were rela- 
tive to any child, which the legatee might have at the time of her 
death ; and although the preceding gift was to the mother, and 
her indefinitely, which would vest the whole interest in the mother, 
yet it was said, the subsequent words showed, that the issue were 
to take after the mother, and the court decreed for the plaintiff 
accordingly. 

These cases confirm, most explicitly, every ground which has 
been contended for. ‘They recognize the rule of intention, as the 
paramount rule. ‘They concur in construing the words, “ leaving 
* no issue,” as words of purchase. They declare that these words 
are such a personal designation of the issue, as to amount to a di- 
rect giféto them. And lastly, although there may be preceding 
estate for life, or although there may be an express estate in fee, 
or in tail, to the first taker, yet, in order to effectuate the intention, 
these words will raise, by necessary implication, an estate for life 
to the first taker, and a contingent remainder to the issue. 

I here close the argument. ‘This united authority of precedents 
and principles, in support of the construction given by this court 
to the will of W. Wilson, ought, I think, to be conclusive. It 
would, however, be presuming too much, to expect that it will 
satisfy every judgment. ‘The bias produced, even in liberal minds, 
by opinions previously formed, or professionally adopted, forbids 
such an expectation. But it is believed, that it will satisfy the ean- 


did and enlightened judgments of those who have no such prepos- 


sessions; and it is confidently hoped, that it will afford a sufficient 


refutation of the charge contained in one of the grounds of appeal, 
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“that the jurisdiction which has been exercised by the court, is au 
unwarranted assumption of power.” It is the licence of the bar, 
and perhaps it is their privilege, if exercised with decorum, to 
arraign such decisions of the bench, as appear to depart from any 
fundamental principle. But an apparent departure may, when 
more fully examined, prove to be an authorized act; and especial- 
ly, where the question relates to the application, as in the present 
case, of the ancient law of England, to the tenures of this coun- 
try. Our ancestors, in adopting the common law, expressly ex- 
cepted such parts of it as were inconsistent with our peculiar in- 
stitutions; and, as such a discrimination was not easily susceptible 
of legislative regulation, they must have intended that this should 
be left to the sound discretion of the courts. In England, the 
modifications, which the ancient law has been continually under- 
going by judicial decisions, have, in thé lapse of time, so changed 
the original system, that the sages of two centuries ago, would not, 
if now alive, recognize it as the same. 

Such modifications are rendered necessary by the progressive 
changes in the moral and political state of society; and if they 
are so gradual, as to give no alarm to the jealousy of the profession, 
by rendering legal advice uncertain, they must be justly considered 
as safe and necessary improvements in jurisprudence. But there 
can not be a greater public mischief, and one more to be depreca- 
ted, than an abrupt judicial change in a settled rule of law; for this 
must subvert existing rights, and would be legislation in its worst 
form. So any unwarranted interference with the jurisdiction of 
another court, by assuming its powers, or opposing its authority, 
must also have the most mischievous tendency. It is not believed, 
however, that it is seriously intended to impute either of these acts 
to this court. ‘The animadversions of the bar, on particular decis- 
ions, will often be indulged to great extent, both in argument and 
in conversation; but a cooler exercise of judgment, and a more 
perfect examination, would not, [am persuaded, permit any mem- 
ber of it, who possessed a full knowledge of the legitimate powers 
of this court, to make a deliberate charge of this nature. 

(Signed) THOMAS WATIES. 

I have examined the above opinion with much attention; I am 
entirely satisfied with the reasoning and conclusions, and concur 
therein fully. 

(Signed ) HENRY W. DESAUSSURE. 


I concur. 


W. D. JAMES. 


(Signed ) 
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The whole substance of the case is simply this: William Wil- 
eon devised “ all the rest and residue of his estate, real and person- 
al, to be equally divided between his two grandsons, Wilson and 
Thomas, and delivered to them at the age of twenty-one years ; 
but should they die, leaving no lawful issue,” in that case, he gave 
and bequeathed “the whole of his estate, both real and personal, 
to Richard, ‘Thomas, and Mary Godfrey, Rebeccah Potts, and 
Thomas Ballou, to be equally divided between them.” The tes- 
tator’s grandson, Wilson, died under age, and without issue. 
Thomas survived him, and over-lived that age, and died leaving 
issue, Who were the plaintiffs in this cause, having first conveyed 
the premises to the defendant in fee ; and the bil! was filed to set 
aside the conveyance ; to have the premises and the title deeds de- 
livered up to the plaintiffs; and also, to have an account of the 
mesne profits, on the ground that the testator’s grandson, ‘Thomas, 
the father of the plaintiffs, took only a life estate, and that the de- 
fendant had made use of fraudulent means to obtain the convey- 
ance. The defendant answered. denying the fraud, and demur- 
ring to the equity of the bill, and it seems that the court in which 
the bill was originally filed, viz. the * Circuit Court,” as it is called 
in the title page of the case, though we are not told what sort of a 
Circuit Court it is, or by what adjunct it is distinguished from other 
Circuit Courts, pronounced a decree in favour of the plaintiffs, 
from which decree, the defendant appealed to the tribunal whose 
decision we are now about to examine, and who also decided 
against them. 

The general grounds of this appeal were, first, that the Circuit 
Court proceeded to make a decree, without hearing argument, ex- 
cept upon the demurrer, and without testimony ou either side. 
Secondly, that the plaintiffs, before they sought reltef in equity, 
ought to have brought an action, and established their title at law. 
And thirdly, that the Circuit Court, in entertaining the cause, had 
exercised a jurisdiction which it eg not beeu previously accusiom- 
ed to exercise. 

As tothe first of these objections, it appears to us to be well 
taken ; for the bill charged, among other things, that the] deiendant 
botained his conveyance from the father of the plaintifis by fraud, 
which the defendant denied in his answer, and this being a matter 
of fact, the plaintifis should have been put to prove it, and wit- 
nesses ought to have been examined. ‘The Court of Appeals say 
indeed, ‘it is a sufficient answer to this objection to state, that the 
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right now contested, had been before adjudicated. In the case’ of 
Grant and others vs. Thompson and others, the creditors of Thom- 
as Wilson brought their bill against the defendants, who represent- 
ed the interests of the present complainants, to make the estate of 
William Wilson liable for the debts of Thomas Wilson, on the 
ground that he took an absolute estate under his father’s will. 
The Circuit Court decided the contrary, and on appeal to this 
court, it was the unanimous opinion of the judges, that according 
to the true intention of the testator, 'Fhomas Wilson took only an 
estate for life, and his issue, the present complainants, took a re- 
mainder in fee as purchasers.” 

How this can be an answer to the objection, we do not compre- 
hend. It is not here stated, that the question of fraud had ever be- 
fore been agitated, and even if it had been, the defendant would 
not have been bound by the issue of the controversy, even if he 
had been one of the parties, which it does not appear that he was. 
It is a general rule of law, that every adjudication of a court of 
justice, between the sanre parties, is conclusive upon the point 
decided, as long as it stands in force and unreversed, whether they 
are points of fact, or points of law. But between persons who 
were not parties, or between one of the parties and a stranger, 
the effect of an adjudication upon a point of law, is different 
from that of an adjudication upon a point of fact. ‘To make the 
latter binding, it is necessary that the parties should be precisely 
the same on both sides. A verdict found in favour ef A, in a suit 
between A and 6, can not be given in evidence by A, m a suit 
against a stranger, nor cana stranger give the same verdict in 
evidence in a suit against B. Phillip’s Evidence, p. 222—231. 
To permit the verdict to be given in evidence against a stranger. 
would be to preclude him from the right of cross examining the 
witnesses of the opposite party, and to prevent him from availing 
himself of any additional testimony, over and above that which 
was brought forward at the former trial, by the party against whom 
the verdict was found, and in whose situation he stands; and to 
permit a stranger to give it in evidence in a suit against B, would 
be to preclude B from making use of such further testimony as he 
may have obtained, since the verdict was rendered. These prin- 
eiples are manifestly applicable to all other adjudications upon 
matters of fact, as well as to verdicts. If, then, this defendant had 
been made a party to the former bill, and had been charged with 
the fraud, and it had been proved upon him, he would still have 
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liad a right to contest the point in the present case, the parties be- 
ing different. But he was no party to it, and could not be effected 
hy any adjudication which took place in it, ina mere matter of 
fact. It will be said, perhaps, that as the Circuit Court were of 
opinion, that Thomas, vendor, took only a life estate, the allega- 
tion of fraud was immaterial, and that, therefore, no wrong was 
done in making a decree without preof to establish the fraud. 
But to this, we answer, that until the construction of the will had 
heen settled, no allegation that was pertinent in itself, could be con- 
sidered as immaterial, and the facts should have been first carefully 
ascertained, before the court proceeded to apply to them the law. 
The only ground upon which the jurisdiction of the court could 
be sustained in this case, as we shall presently attempt to show, 
was that very allegation of fraud, and the plaintiffs therefore should 
have been put to the proof of it, as there was no pretence that the 
conveyance had ever been adjudged fraudulent, in any suit between 
these same parties. 

With respect to matters of law, the identity of parties is imma- 
terial, for adjudications upon mere legal points, proceed upon gen- 
eral principles, not upon testimony, and these are always the same, 
be the parties who they may. When a point of law has been once 
determined, upon solemn argument, ina suit between A and B, 
the court may, in its discretion, either hear the same point argued 
again, ina suit between C and D, or may decline hearing it. If 
it be a point of great importance and difficulty, a second, and even 
a third argument, may be desirable, and ought to be permitted, 
and perhaps in all cases, whether great or small, and whether the 
point has been previously settled or not, if the counsel insist on 
arguing it, the court is bound to hear them; for every man has a 
right to be heard by his counsel. But the refusal to hear an argu- 
ment, is no ground for reversing, or setting aside the judgment of the 
court, though it may be a misuse of power, which will either meet 
its punishment in the disapprobation of the community, or be visit- 
ed with disgrace and degradation from office, or be suffered to 
pass without notice, according to the nature and magnitude of the 
case, to the state and temper of the times, and the degree of ex 
citement which the occasion is fitted to produce. If therefore, the 
construction of this will, had been previously drawn in question, 
and determined in any former suit, either between the same, or 
other parties, the Cireuit Court had a right to follow the previous 
adjudication, and that they did so, was no ground for reversing its 
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decree. But from the account which is given in this case, of tlic 
former adjudication, we can not discover how it could possibly 
affect the question. Itis said here, that the construction of the 
will, did in fact come in question in the former controversy, yet 
we are ata loss to conceive how it arose. “The creditors of 
Thomas Wilson,” we are told, “brought their bill against the de- 
fendants, who represented the interest of the present complain- 
ants,” but we are not informed how the defendants in that cause 
represented the present complainants. We are told again, that the 
object of the bill, was to make the estate of William Wilson, (the 
testator,) liable for the debts of Thomas Wilson, (the first taker 
under the will,) on the ground that he took an absolute estate. 
If Thomas Wilson took an absolute estate, and it descended to 
his issue, it was liable by the common law, to the payment of his 
speciality debts, and we suppose, it was also liable by the statute 
laws of South-Carolina, to the payment of his simple contract 
debts, as it would have been in the State where we are writing. 
But it seems that in his lifetime, he aliened that estate, and it could 
not be liable in the hands of a purchaser for valuable considera- 
tion, as Green, the defendant in the second cause, appears to have 
been. Itistrue, that he gave nothing in exchange for it, buta 
“boggy swamp,” a species of property, to which we must confess, 
we should not ourselves attach any great value ; yet it was valuable 
in the eyes of Thomas Wilson, and also in the eyes of the law. But 
whether it was or not, it does not appear that the purchaser was a 
party to the suit, and therefore, we say that we do not see how the 
question could ever have arisen. 

On every ground, then, we think the answer given by the Court 
of Appeals, to the first objection, entirely unsatisfactory. We will 
not undertake to affirm positively, except as to the allegation of 
fraud, that it is no answer; perhaps if we knew all the circumstan- 
ces of the case, we should see that the point had been in fact al- 
ready determined 7 but we do say, that the court has not told us 
enough to make this appear. 

With respect to the second objection, that the plaintiffs had a 
plain and adequate remedy at law, we fully assent to it. It is ad- 
mitted by the court, and indeed it is one of the plainest proposi- 
tions that can be stated, that the plaintiffs might have brought an 
ejectment, in which the whole question concerning the will of Will- 
iam Wilson, could have come up, and that where there is an ade- 
quate remedy at law, a party can not resort to a court of equity. 
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But the court say, that the case came within the principle recog- 
nized in the case of Weymouth vs. Boyer, in 1 Ves. 428, “that if 
the remedy at law was difficult, the party may have relief in 
equity.” 

This is certainly so, but we do not see how it bears on the case 
under consideration; we do not see what difficulty there was 
in the way of these plaintiffs. In an action of ejectment, they 
would have had nothing more to do in the first instance, than sim- 
ply to prove that their father, Thomas Wilson, was in his lifetime, 
in possession of the premises, and that they were his heirs at law, 
upon which evidence they would have been prima facie entitled 
to recover. Torepel the case thus made, the defendant would 
have been under the necessity of producing his conveyance from 
Thomas Wilson, which the plaintiffs might again have met, by 
proving a possession in William Wilson, and producing his will, 
and the question would then have been, what estate did Thomas 
Wilson take under this will? Did he take an estate for life, or an 
estate in fee? But perhaps, although we are not told that this was 
the case, and therefore are not bound to make any allowance for 
such a supposition, neither William Wilson, nor Thomas, ever 
had any actual possession of the premises, but merely a docu- 
mentary, or as itis sometimes called, a paper title, consisting of 
conveyances in the possession of the defendant. I this were so, 
the bill should have been merely for a discovery, and the plaintiffs 
were not entitled to relief. 

The court, however, go on to say, that there is another, and 
plainer ground, upon which their jurisdiction can be sustained ; 
that the complainants had aright, under the special circumstan- 
ces of the case, to bring their bill for an account of the mesne 
profits. There is no doubt, that courts of equity do entertain bills, 
for mesne profits. But the claim for mesne profits, is merely inci- 
dental ; the land, or the title to it, is the principal, and it does not 
follow, that a court has jurisdiction of the principal, because it has 
jurisdiction of the incident. The jurisdiction of the principal, car- 
ries with it, that of the incident; but we have never heard, or read, 
that any court has adopted the converse of the proposition. 

If the plaintiffs had first established their title at law, it would 
appear, from the cases cited by the court, that they might then 
lave brought their bill for the mesne profits; because they were 
infants; and Lord Hardwicke, in the case of Dormer vs. Fortescue, 
3 Atkins 129, says. that an infant may always bring a bill, for 
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mesne profits; for that every person, who enters upon an infant's 
estate, does so, in judgment of law as his bailiff, or receiver, and is 
of course liable to account. An action of account, would conse- 
quently lie against him, by the common law; and, we believe, in 
modern times, courts of equity have adopted the rule, that when- 
ever an action of account will lie, by the common law, a bill in 
equity may be sustained. We must confess, however, that this 
reasoning appears to us, to be rather strained, and artificial. We 
can not discover any clear reason, why an infant should be allowed 
to sustain a bill in equity, for mesne profits, when an adult would 
not. If an infant can recover, at law; we do not see why he should 
not be sent to law, as well as another. But, be this as it may, and 
admitting that a bill might have been. sustained, in this case, for the 
mesne profits,on the mere ground that the plaintiffs were infants, 
if they had first established their title at law, that, certainly, was no 
reason why they should be permitted to establish their title in equi- 
ty, without recourse to a court of law. In the case of Dormer and 
Fortescue, the title had been established at law, before the court 
made any decree as to mesne profits. 

As for the third objection, that the circuit ceurt had not been ac- 
customed to exercise this jurisdiction, it possesses very little weight, 
independentiy of the others, and we shall, therefore, pass it over 
without remark. 

Having now briefly disposed of the question of jurisdiction, we 
will next proceed to consider the case, upon its merits ; and here, 
again, we take a view of the subject, diametrically opposite to that 
taken by the court, except, indeed, as to one question ; and that is, 
whether this was a case of cross remainders. ‘The court decided, 
that it was; and, in this, they were unquestionably right. ‘The 
testator gives all his estate to his two grandsons, and, if they should 
die without issue, then he gives it to Richard, ‘Thomas, and Mary 
Godfrey, Rebecan Potts, and Thomas Ballou. It was, clearly, his 
intention, that no part of the estate should go over, unless both his 
grandsons should die without issue; and, consequently, it must 
have been also his intention, that upon the death of either, without 
issue, the survivor should take his share; since there was nobody 
else that could take it. And this construction is fully supported by 
the authorities which the court cites, and by many others, in the 
books. By the death of his grandson Wilson, therefore, the whole 
estate vested in Thomas; and the question is, whether he took an 
estate for life, or in tail, or in fee. ‘That he took an estate, greater 
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than an estate for life, appears to us to be one of the plainest points 
we have ever known ; for it has been over and over again decided, 
that the words, “rest and residue,” used by the testator, in this 
case, are sufficient to carry a fee. In Newland vs. Shepherd, P. 
Wms. 194, a person devised the remainder of his estate, real and 
personal, to trustees and their heirs, executors, and administrators, 
in trust, to apply the produce and interest, tothe maintenance and 
benefit of certain of his grandchildren, until they should arrive at 
the age of twenty-one; and there left off, making no further dis- 
position. ‘This was held to carry a fee. 

In Peat vs. Powell, Amb. 387, Giles Powell devised all the rest, 
residue, and remainder, of his real and personal estate, to two 
trustees, in trust for his younger son, Giles, until he attained the age 
of twenty-one years ; and then the trust was to cease. It was held, 
that a fee passed by this devise. There are many other cases, 
equally strong ; and it has, moreover, been frequently determined, 
that the word estate, is, of itself, sufficient to carry a fee. We 
therefore, think it exceedingly clear, that if there had been no lim- 
itation over, in this case, Thomas Wilson would have taken an ab- 
solute estate in fee; and the question then is, what is the effect of 
the limitation over, and how does it qualify the preceding devise in 
fee? Is that devise thereby made to carry an estate tail only, or is 
it an executory limitation in fee, liable to determine, on the death of 
the first taker without issue, and within that compass of time which 
the law has prescribed as the utmost period of suspense, in all lim- 
itations of this nature, a life or lives, in being, and 21 years and 
9 months after ? It can not be contended, that the limitation over, 
converted the previous limitation in fee, into a life estate ; for that 
would be to make the word issue, a word of purchase; an opera- 
tion which is never given to it, except where words of limitation 
are superadded: as in the case of Loddington vs. Kyme, 1 Ld. 
Raym. 293, where Sir Michael Armyn devised certain lands to 
Evers Armyn, for life ; and, in case he should have any issue male, 
then to such issue male and his heirs: It was held, in this case, 
that the word issue, operated as a word of purchase; because it 
was used, by the testator, as a mere designatio persone, and 
amounted to precisely the same thing, as if the testator had limited 
the estate to the first, or some other son of Evers Armya, annexing 
the word heirs, so as to carry a fee. But here were no words of 
limitation annexed ; and, consequently, the word issue, was nota 
word of purchase. The argument, we take it, in favour of the 
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life estate, is precisely this: the testator intended, that the issue 
should take some beneficial interest in this estate, or he would not 
have mentioned them; and, therefore, the case amounts to the 
same thing, as if he had said that he devised the estate to Thomas, for 
life, and afterwards to his issue ; that it was a devise to his issue, by 
implication. But, admitting this, still the word issue, does not ope- 
rate as a word of purchase ; for the rule in Shelley’s case, immedi- 
ately interferes, and converts the limitation into an estate tail. 
That rule declares, that when the ancestor, by any gift, or convey- 
ance, takes an estate of freehold, and, in the same gift, or convey- 
ance, an estate is limited, mediately or immediately, to his heirs; 
in such cases the word heirs, is always a word of limitation, and not 
a word of purchase ; and the remainder is exccuted in the first ta- 
ker. The rule appiies, as weil to wills, as to common law convey- 
ances, with no other difference, than what arises from the latitude 
which courts allow theinselves, in the construction of wills. The 
word “dssue,” in a will, is, in general, tantamount to the word 
* heirs,” ina deed. 

But we think we have said enough, to a that this could not 
have been a life estate, and, consequenily, it must, as we have al- 
ready observed, have been an estate in tail, or in fee, with an exe- 
cutory limitation over, to take effect upon the contingency of the 
first taker’s dying without issue. If the estate of Thomas Wilson 
was an estate tail, then this executory limitation ts a contingent re- 
mainder; if he took a fee, then it is an executory devise, limited, 
to take effect, as we shall by and by show, upon a general and 
indefinite failure of issue, which is too remote a contingency, and 
makes the limitation void; and there are strong and numerous au- 
thorities in favour of these constructions. 

If it be supposed, that the testator intended any benefit to the is- 
sue; that he meant to give any thing directiy to them: there 
is no way of carrying this intention into effect, but by con- 
struing this as an estate tail, for which we have an authority 
precisely in pomt, in Clarke’s case, Dyer, 330. For though we are 
bound to consider the devise to Thomas, independently of the lim- 
itation over, asa devise in f€e, because it is expressed in terms 
which have been often held to carry a fee, yet we have a right to 
consider it, as qualified, by this lin:itation, so as to make it a fee 
tail, upon the principle, that although a devise to # man and his 
heirs, gives him the fee simple, yet, if the word “ Aeirs,” is qualified 
by any subsequent words, which show the intention of the testator 
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to restrain them to the “heirs of the body’ of the devisee, the de- 
vise will, in that case, create only an estate tail. 

This principle was first established in Clarke’s case, already men- 
tioned, where a man devised lands to his daughter A, and her heirs, 
and if she died without issue, in the lifetime of her sister B, that 
then the land should remain to B. This was held, by three justi- 
ces, to be an estate tail. Dyer held, that the daughter A, took a 
fee simple conditional, or, in other words, an executory limitation 
in fee, subject to be defeated, upon the death of the first taker 
without issue, in the lifetime of B; in which event, it was to go 
over to Bb; but that if she died in the lifetime of B, leaving issue, 
or if she survived B, the estate was to be absolutein her. The 
doctrine of the other judges, was, in effect, the same as if they had 
holden, that the devise over was a contingent remainder expectant 
upon the determinatioa of A’s estate tail, by her death, without 
issue, in the lifetiine of her sister, with the reversion to the right 
heirs of the testator, in case of her death, "without leaving issue, 
after the death of B, or in case she should dic, leaving issue, and 
such issue should become extinct at any time after her own decease. 
We are inclined to think, with Dyer, that it was an executory de- 
vise, and no estate tail; but the opinion of the three justices jas 
been repeatedly sanctioned, by subsequent adjucicatious, and some 
.of them of avery recent date. as in Doe vs. Wicheto, 8 7. &. 34. 
Beside this, we refer our readers to Brown ys. Jerves, Cre. Jac. 290. 
Dutton vs. Engram, th. 427. Chaddock vs. Cowley, ib. 095. Brice 
Vs. Smith, Willes, 1. Pitzgerald vs. Leske, 3 Bro. Parl. Cas. 154. 
Denn vs. Shenton, Cowp. 410. Roe vs. Avis, 4 T. R. 605, and Doe 
vs. Rivers, 7 T. R. 276. These cases correspond, in all essential 
particulars, with the case in Dver; and the reacer will tiad, on pe- 
rusing them, that there is scarcely one of them which ts not an au- 
thority, precisely in point, for holding the devise in tie case under 
consideration, to be an estate tail. For here was an estate, first 
civen to Thomas and his heirs, or, what amounts to the same thing, 
an estate was given, which we are bound to construe as an estate in 
fee; then comes the proviso, that if he shall die, without issue, the 
estate shall remain to R.'T., M. G., &c. Thedytug without issue, 
‘snot confined to any definite period of time, as in Clacke’s case, 
to the iifetime of the devisee over; but the words are general, and 
the estate is to go over, whenever the first taker dies without issue : 
that isto say, whether he dies, leaving no tssue behind him, or 
whether he dies, leaving issue, and such issue become, atterwards, 
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extinct; and this, whether the devisees over, are living at that 
time, or not. It was the testator’s intention, that if they should 
be then living, they should take, and if not, that the estate should 
go to their heirs. But this absence of all restriction, upon the con- 
tingency of the dying without issue, though it makes a very im- 
portant difference, in another view of the case, which we shall 
presently take, opposes no difficulty to the application of the prin- 
ciple of construction adopted in Clache’s case. The principle 
there, was, that by mentioning the issue, the testator showed that 
he had them in his mind, and seemed to consider it as a thing of 
course, that they were to be, and would be, benefited by the devise ; 
that, consequently, he must have intended them such a benefit, which 
intention could not be effectuated, without construing the limita- 
tion to be an estate tail. But this intention is equally to be infer- 
red, whether the dying without issue is restricted to some certain 
period, or left indefinite; though we must acknowledge, that we 
do not think much of the argument in either case. It is founded 
on the mention of the issue ; and, therefore, feeble as the reasoning 
is, it is Just as strong, in one case, as in the other; it will apply, in 
this case, as well as in the case in Dyer; and, if we are to follow 
that case, Thomas Wilson took an estate tail, with a contingent re- 
mainder in fee to the devisees over. If estates tail are still ac- 
knowledged, by the laws of South Carolina, and Thomas Wilson 
never suffered a recovery, or levied a fine, upon this estate, nothing 
passed by his conveyance to Green, but a base fee, which deter- 
mined at his own death; upon which event, the legal seisin vested 
in his issue, and they might have recovered, in an action of eject- 
ment, if the conveyance was by bargain and sale, or by lease and 
release ; or if it was a conveyance at the common law, they might 
have recovered in a real action. But if estates tail have been abol- 
ished, in that State, by statute, and converted, as they have been 
in some other States, into estates in fee, then this was an estate in 
fee, and Green’s title was good: unless, indeed, as was alleged in 
the bill, he obtained the conveyance by fraud; but, as no fraud 
was proved, this allegation must pass for nothing. 

But we do not intend to follow the case in Dyer. We have al- 
ready stated, that we think the reasoning in it, very feeble and in- 
conclusive ; and it appears to us, that, together with the whole se- 
ries of adjudications, at the head of which it stands, it is opposed to 
another line of cases, extending almost as far back, and coming 
quite as far down. We allude to the case of Pells ys. Brown, Cro. 
fac. 599, and the long list of cases, in which the courts have taken 
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that case as their guide. In thatcase, William Brown devised 
jands to Thomas Brown, his second son, and his heirs; and if 
Thomas Brown died without issue, in the lifetime of his brothe, 
Wilkiam, he directed, that then William should have the lands, te 
him and his heirs, forever. It was agreed, by all the judges, that 
this was a good limitation in fee, to William, by way of execut ory 
devise, and not by way of remainder. They held, that Thomas 
took an estate in fee; and it was contended, that the limitation over 
to William, was a fee, limited after a fee; or, as it is expressed in 
the books, a fee mounted on a fee, which the rules of law will not 
permit. But the court saidno. The testator intended that Thom- 
as should take a fee, it is true, but subject to the condition, that if he 
should die withoutissue, in the lifetime of his brother, that fee should 
cease, and the estate should vest in his brother; and that if he 
survived his brother, whether he afterwards died leaving issue, or not, 
the estate should be absolutely his—that the estate should become 
absolute in him, upon the death of his brether, in his lifetime. 
Now we can not discover the smallest difference between this case 

and the case in Dyer; and, if our readers will take the trouble to 
compare the two cases, they will find that there is none. ‘There 
does not seem to be any reason for considering the devise to the 

first sister in that case, an estate tail, which might not have been ur- 
ged, with equal force, in this, in favour of considering the devise to 
thomas, an estate tail. There is here the same mention of the issue, 

as in that case; and what is very remarkable, this case, as well as 
that, has been followed up by repeated decisions, all proceeding on 
the very same grounds, and in cases almost precisely like it. Here 
then, are two sets of adjudications, flatly opposed to each other ; 
and, as far as we know, this contradiction has entirely escaped the 
notice of the courts themselves, and of all the elementary writers on 

ithe subject; it has even eluded the acuteness of Mr. Fearne, by 
whom it is no where adverted to, that we have been able. to find. 
[t is, certainly, a matter of great surprise, and we know not how to 
account for it, nor what to say on the subject, except that the prin- 
ciples adopted in Pells vs. Brown, and the cases which stand on the 
same side of the question, appear, to us, to be mere reasonable 


than those adopted in Clache’s case, and the rest of that line. . 
The first set of cases consist, in addition to the principal case, al- 
ready mentioned, of Hanbury vs. Cockerell, 1 Roll. Abr. 898. 
Heath vs. Heath, 1 Bro. Rep. 147. Doe vs. Weston, 2 Bos. and 
Pull. 324. Gulliver vs. Wichet, 1 Wils. 105, and many others. To 
apply the principle of these eases, to the case under consideration, 
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brings this to the common case of an executory devise, limited up- 
onan estate in fee. ‘Thomas Wilson took an estate in fee, subject 
to be defeated on a general failure of issue, without any restriction 
as to time. There are no words to confine the contingency of dy- 
ing without issue, to the compass of a life, or lives, in being, and 
the additional period, which the law allows, of 21 years and 9 
months; and, consequentiy, the limitation over is void; it can not 
be supported as a remainder; for a remainder, properly so called, 
can not be limited after an estate in fee, nor can it be supported as 
an executory devise; for it is too remote. Every thing, therefore, 
that is said in this will, about the issue of Thomas IVilson, ought to 
have been rejected, as mere surplusage: the estate of Thomas Wil- 
son was absoluie, and the conveyance to Green, passed a fee. 

This construction, we think, is not only demanded by the rules of 
law, but by the plain intent of the testator. ‘The reasoning of the 
court, to the contrary, appears to us, if we may take the liberty of 
so saying, to proceed upon a total misconception of the subject; it 
is, throughout the whole case, not only upon this, but upon all the 
points in the cause, very unsatisfactory and inconclusive. The 
judges do not seem to be at home, in the law of executory devises : 
it is evident that they are not familiar with it. We have seldom 
met with a decision, that we have thought so entirely wrong, from 
beginning to end. ‘There is, in our opinion, but one point, rightly 
determined, in the cause ; and that is, the question of cross-remain- 
ders, which it was impossible to mistake. As to the opinion of Mr. 
Justice Gaillard, which is printed separately, it is evident that he 
did not understand the matter, any better than his companions, if 
he does as well. His reasoning does not, in our minds, add any 
thing to the strength of theirs ; but rather weakens it. 

But, to conciude, we must beg leave to say, that we think Mr. 
Green’s case has been a very hard one; though we attach no blame 
to the court, who, no doubt, did what they thought was right ; and 
we hope, for the sake of that gentleman, that there is yet some tri- 
bunal left, to which he can appeal. How this is, we know not; 
for we have very little acquaintance with the legal world of South- 
Carolina. Mr. Gree has certainly lost an estate, of which, as far 
as we can judge from this case, he was the just and lawful owner. 
Such is the glorious uncertainty of the law. If there be any one 
thing more certain than another, in this world, it is, that the Jaw is 
the most uncertain of all human things. 
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